IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7658

S.WS. ERECTCRS, INC., d/bla
SOQUTHWEST SI GNS,

Pl ai ntiff-Appellant
Cr oss- Appel | ee,

ver sus

TRI ANGLE SI GN & SERVI CE, | NC.,

Def endant - Appel | ee
Cr oss- Appel | ant .

Appeals fromthe United States District Court
for the Southern District of Texas
(CA G 92 11)

(ApriT 29, 1994)

Bef ore VAN GRAAFEI LAND', SM TH, and WENER, Circuit Judges.
WENER, Circuit Judge:™

Plaintiff-Appellant S.WS. Erectors, Inc., d/b/a Southwest
Signs (Southwest) appeals a take-nothing judgnent in favor of

Def endant - Appel | ee/ Cross- Appel | ant Triangle Signs & Services, Inc.

“Circuit Judge of the Second Circuit, sitting by
desi gnati on.

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



(Triangle), arguing, inter alia, that the district court's judgnent
is inconsistent with the verdict. Triangl e cross-appeals the
district court's denial of its request for statutory attorneys
fees. W affirmthe take-nothing judgnent in Triangle's favor and
find no abuse of discretion in the district court's denial of
Triangle's request for attorneys' fees. Nevertheless, we vacate
the district court's determ nation that Southwest does not have a
contract with either Infax, Inc. (INFAX) or the Cty of Houston.
Qur decision does not affect Triangle's duty to pay $17,115 in
retai nage to Sout hwest upon recei pt of proper rel eases of Triangle
and of lien rights against INFAX and the Gty of Houston. To the
extent that our decision that the judgnent calls for paynent of
$17,115 and not paynent of $23,031 conflicts with the district
court's judgnent, we nodify that judgnent, and as nodified, affirm
I
FACTS AND PROCEEDI NGS

Sout hwest subcontracted with Triangle to performcertain work
at the International Arrivals Building at Intercontinental Airport
i n Houston. Triangle was itself a subcontractor of |NFAX, the
general contractor on the job for the Owmer, the Cty of Houston.

Triangle and Southwest signed a witten contract (the
Subcontract Agreenent). After work began, Sout hwest perforned work
in addition to that specified in the Subcontract Agreenent,
pursuant to witten change orders.! Southwest al so perforned work

pursuant to oral change orders between Tri angl e and Sout hwest (the

The Subcontract Agreenent and witten change orders wll
sonetinmes be referred to collectively as the Witten Agreenent.



Oral Agreenent).? Southwest clained that it was entitled in the
aggregate to alnost $67,000 under both agreenents. Triangl e
offered to pay Southwest $17,115,% conditioned on release of
Sout hwest's |iens against |NFAX and the Cty of Houston, per the
Witten Agreenent, but Southwest refused. After Triangle failed
to pay retainage under the Witten Agreenent and all suns that
Sout hwest deened due on the all eged Oral Agreenent, Sout hwest filed
suit, alleging that Triangle had breached both agreenents.
Throughout the trial, Triangle acknowl edged that it had not
paid the retainage and that it owed that anmount under the Witten
Agreenent. Triangle denied, however, that it was in breach of that
agreenent, insisting that it was withinits rights not to pay such
sumuntil Southwest releases its lien rights against the Gty of
Houston and | NFAX as required by the Witten Agreenent. Moreover,
as an affirmati ve defense in the alternative, Triangle cl ained that
if it were found to have breached the Witten Agreenent by failing
to make that final paynent, Triangle' s breach was excused because

Sout hwest had not yet released the |liens.

2This fact was hotly contested at trial but was found in
Sout hwest's favor by the jury. Triangle does not contest this
finding on appeal.

3For ease of reference, we will sonetines refer to the
$17, 115 as the retai nage due under the Witten Agreenent.
Tri angl e contends on appeal that the $17,115 it offered to pay
Triangl e represents $8, 008. 64 for retai nage and $9, 106. 36 for
addi tional charges that Triangle had agreed to pay Sout hwest.
This characterization is not inportantsQthe $17,115 is the anount
Triangle admts it owed to Sout hwest under the Witten Agreenent,
i.e., the Subcontract Agreenent and Witten Change Orders. The
$17, 115 does not include any damages resulting frombreach of the
Oral Agreenent ($23,031), which Triangle apparently would have
this court believe.



Additionally, Triangle denied the existence of the Oal
Agr eenent . And once again Triangle argued alternatively, as an
affirmati ve defense, that if the Oral Agreenent were found to have
exi sted, performance was excused because Southwest failed to (1)
obtain witten change orders, (2) performthe changes in a good and
wor kmanl i ke manner, and (3) tinely bill for the work perforned.
Triangle also counterclained for declaratory relief, seeking
determ nations that it had not breached the Witten Agreenent and
that the Oral Agreenent did not exist, and seeking "other" relief
to which Triangle would show just entitlenent.

Pursuant to Federal Rule of Civil Procedure 49(a), the
district court submtted the case to the jury by neans of five
special interrogatories. In response to those interrogatories, the
jury found that (1) Triangle had not failed to pay Southwest in
accordance with the Witten Agreenent, (2) Triangle orally agreed
to pay Southwest for additional work not included in the Witten
Agreenment, (3) Triangle failed to conply with the Oral Agreenent by
failing to pay Southwest for the work perfornmed pursuant to the
oral change orders, (4) Triangle's failure to conply with the
Witten "and/or" Oral Agreenment to pay is excused, and (5) $23,031
would fairly and reasonably conpensate Southwest for Triangle's
failure to pay under the terns of the Witten and/or Oal
Agr eenent s.

Construing those answers, the court concluded that Triangle
had not breached the Witten Agreenent and that, even though the

Oral Agreenent existed and Triangl e had breached it, such breach of



the Oral Agreenent was excused. The court therefore rendered a
"t ake-not hi ng" judgnent agai nst Sout hwest, assessed costs agai nst
Sout hwest, but denied Triangle's request for statutory attorneys'
f ees.

Triangl e proposed findings of fact and concl usions of |aw on
its counterclaimfor declaratory relief, which the court adopted
ver bat i neQt hr ee days before Southwest's response to those proposed
fi ndi ngs and concl usi ons were due per court order. The court found
specifically that Sout hwest did not have a contract with either the
City of Houston or with INFAX. Further, the court concluded as a
matter of law fromits construction of the Subcontract Agreenent
that Triangle was not required to nmake final paynment under the
Witten Agreenent until and unl ess Sout hwest provi ded rel eases of
lien rights against the Gty of Houston, and | NFAX The court
deni ed Triangl e's request under the Texas Decl aratory Judgnent Act
for statutory attorneys' fees.

Al though the district court had preenpted Sout hwest's
opportunity to object to the proposed findings and concl usions,
Sout hwest thereafter tinely filed its objections, arguing that (1)
the finding that Sout hwest had no contract with the Cty of Houston
or I NFAX was not supported by the evidence as it was neither
pl eaded nor tried, and (2) Southwest should not be required to
release lien rights against the Gty of Houston and | NFAX because
that conclusion of law (a) was not supported by Triangle's
pl eadi ngs, (b) was not part of the court's instruction regarding

paynment of the noney to Southwest, and (c) involves Southwest's



ri ghts agai nst non-parties.

Sout hwest also tinely appealed to this court, conplaining of
three errors relating to the judgnent itself. First, Southwest
contends that the answers to the five special interrogatories can
only support a judgnent in its favor. Al ternatively, Southwest
argues that if the answers cannot be reconciled to support a
judgnent in Southwest's favor, it is because the district court
erroneously submtted Interrogatory No. 4, which asked two
alternative questions, so that any response woul d be anbi guous.*
As the answer is anbiguous, Southwest argues, such answer cannot
support a judgnent for either party, so reversal is nmandated.
Third, Southwest asserts that because the judgnent required
Triangle to pay the retainage to Southwest, the district court
erred in rendering a take-nothing judgnent agai nst Sout hwest and
deciding that Triangle was the prevailing party, awardi ng Triangl e
its costs.

Sout hwest also asserts that the district court erred in
finding that Sout hwest had no contract with the Gty of Houston or
wth |INFAX, and erred in concluding that, under the Witten
Agreenment, Sout hwest nust release its lien rights against the Gty
of Houston and |INFAX before Triangle is required to pay the

ret ai nage. Finally, Southwest argues that the court failed to

‘nterrogatory No. 4 read:
Do you find froma preponderance of the evidence that
Defendant Triangle Signs & Services, Inc.'s failure, if
any, to conply with the May 4, 1990 Subcontract
Agreenent, etc., and/or the oral agreenment to pay for
addi tional work are "excused"?

The jury responded, "Yes."



instruct the jury that Triangle had the burden of proof on its
affirmati ve defense of excuse.
Triangl e cross-appeals, arguing that the court abused its
discretion in failing to award attorneys' fees to Triangle.
I
ANALYSI S
A Take- Not hi ng Judgnent is Consistent Wth Verdict

1. Reconciling Jury Answers

This court "should nmake all reasonable efforts to reconcile
apparently inconsistent answers in a special verdict."> |If the
jury's answers are so anbi guous, or conflicting and inconsistent
t hat we cannot reconcile the conflict, the special verdict will not
support a judgnment and nust be reversed.®

Sout hwest's conpl ai nts about the judgnment center around the
district court's construction of the jury's answers to
Interrogatory No. 4 (relating to the affirmative def ense of excuse)
and to Interrogatory No. 5 (relating to the quantum of danages).
Sout hwest urges this court to construe the affirmative answer to
No. 4, which asked whether Triangle's failure to pay under the
Witten and/or Oral Agreenents was excused, to nean that breach of
the Witten Agreenent, but not breach of the Oral Agreenent, was

excused. O herw se, Southwest maintains, the jury's assessnent of

SMartin v. Qulf States Utils. Co., 344 F.2d 34, 37 (5th Cr
1965) .

SRoyal Net herl ands Steanship Co. v. Strachan Shi ppi ng Co.,
362 F.2d 691, 694 (5th Cr. 1966), cert. denied, 385 U S. 1004,
87 S. . 708, 17 L. Ed. 2d 543 (1967).
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damages for a breach of contract in Interrogatory No. 5 would be
rendered neani ngl ess. We di sagree.

Al t hough the jury's assessnment of $23,031 as t he sum Sout hwest
woul d need to recover to be made whole for breach of the Witten
and/or Oral Agreenents (Interrogatory No. 5) nay appear at first
glance to be inconsistent with the jury's finding that Triangle's
breach of the Witten and/or Oal Agreenents was excused
(Interrogatory No. 4), examination of all the interrogatoriessQ
particularly in context wwth the so-called precatory instructions
to Interrogatories Nos. 4 and 5SQreveals that the answers to
Interrogatories Nos. 4 and 5 do not conflict irreconcil ably.

| NTERROGATORY NO. 1

Do you find from a preponderance of the evidence
t hat Def endant Triangle Signs & Services, Inc., failedto
pay Plaintiff S.WS. Erectors, Inc., d/b/a/ Southwest
Signs, in accordance wth the My 4, 1990 Subcontract
Agreenent, including the acconpanying plans and witten
Change Orders?

NO

Interrogatory No. 1 inquires whether Triangle "failed to pay

[ Sout hwest] in accordance with"’” the Witten Agreenent. Triangle

had acknowl edged early on and consistently that it was still
wi t hhol ding $17, 115, admittedly owed to Southwest, pending
Sout hwest's rel ease of liens (required under that agreenent). The
negative response to Interrogatory No. 1 in effect states that
Triangle's failure to pay the $17,000 retai nage was in accordance
wth the contract. As such the negative answer to that

interrogatory ends the entire inquiry regarding the Witten

‘Enphasi s added.



Agreenent, which, we reiterate, includes witten change orders.

The defect in Southwest's proposed construction is that it
ignores the jury's response to Interrogatory No. 1, by which the
jury indicated that Triangle had not breached the Witten
Agreenment, and its response to Interrogatories Nos. 2 and 3,
finding that an Oral Agreenent did exist and was breached by
Triangle.?®

| NTERROGATORY NO. 2

Do you find from a preponderance of the evidence
t hat Defendant Triangle Signs & Services, Inc., agreed to
pay for additional work which was not included in the May
4, 1990 Subcontract Agreenent, etc., and which was done
pursuant to additional, oral Change O ders?

YES

Interrogatory No. 2 deals solely with the exi stence vel non of
an Oral Agreenent (oral change orders between the parties). The
"yes" answer tells the court that such a contract was found to
exist. Having answered No. 2 affirmatively, the jury is instructed
to answer Interrogatory No. 3.

| NTERROGATORY NO. 3

Do you find from a preponderance of the evidence
that Defendant failed to conply with the agreenent by
failing to pay Plaintiff for the work perforned on such
addi tional, oral Change orders?

YES

Interrogatory No. 3 questions whether Triangle's failure to

8Al t hough Sout hwest is correct in asserting that Triangle
admts that it had not paid the retainage, that adm ssion does
not nean that Triangle had breached the Witten Agreenent. It
al so does not convert the jury's no answer to Interrogatory No. 1
into a yes answer. Triangle never admtted that it had failed to
pay in accordance with the contract; rather, Triangle contends

that the contract did not yet require Triangle to nake final
payment .




pay Southwest for work perfornmed under the Oal Agreenent
constituted a breach of ("failure to conply with") the Oal
Agr eenent . The jury found that Triangle did breach the Oal
Agr eenent . Thus the stage is set for us, as it was for the
jury, to focus on Interrogatory No. 4, relative to Triangle's
affirmati ve defense of excuse, and the precatory instruction to
that interrogatory:
| f you have answered Interrogatory No. 1 "Yes", or
Interrogatories Nos. 2 and 3 "Yes", then answer
Interrogatory No. 4. QG herwi se, do not answer

I nterrogatory No. 4.
| NTERROGATORY NO. 4

Do you find from a preponderance of the evidence
t hat Defendant Triangle Signs & Services, Inc.'s failure,
if any, to conply with the My 4, 1990 Subcontract
Agreenent, etc., and/or the oral agreenent to pay for
additional work are [sic] "excused"?

YES

The instruction disjunctively conditions the need for the jury
to proceed. The jury is first instructed that it should answer
Interrogatory No. 4 only if it had answered "yes" to Interrogatory
No. 1, which questioned whether Triangle had breached the Witten
Agreenment. As Interrogatory No. 1 was answered in the negative,
the jury was prohibited fromanswering No. 4 in any way related to
the Witten Agreenent. In effect, the jury could not find a
particul ar breach excused if it had already found that no breach
had occurred. Thus any answer would, by definition, address the
Oral Agreenent.

The second alternative prerequisite to the jury's answering

Interrogatory No. 4, on the other hand, deals exclusively with the

10



Oral Agreenent. And, both Interrogatories Nos. 2 and 3 nust have
been answered in the affirmati ve. As both were answered "yes," the

jury had to answer Interrogatory No. 4, but only as it pertains to

the Oral Agreenent. The jury answered, "yes." Thus, when the

first four interrogatories and their instructions are analyzed in

pari nmateria as well as in sequence, the negative response to

Interrogatory No. 1 and the affirmative responses to Nos. 2, 3, and
4, informus that Triangle did not breach the Witten Agreenent,
and that Triangle's breach of the existing Oal Agreenent was
excused. As such, the jury determ ned that Southwest could take
nothing from Triangle under either contract, albeit for diverse
reasons.

Admttedly, this particular conbination of jury answers to the
first four interrogatoriessQfinding no breach of the Witten
Agreenent and excusing breach of the oral contractsQshould have
been the end of the jury's inquiry. But the court's instruction
preceding Interrogatory No. 5 did not allow the jury to forego
answering Interrogatory No. 5:

| f you have answered Interrogatory No. 1 "Yes", or
Interrogatories Nos. 2 and 3 "Yes", then answer the
Interrogatory No. 5. QG herwi se, do not answer

I nterrogatory No. 5.

The jury is initially instructed to answer Interrogatory No.

5 if it answered "yes" to Interrogatory No. 1. By clear
i nplication, aresponse under that condition precedent nmust address
the Witten Agreenent. As Interrogatory No. 1 was answered "no,"
however, the jury could not respond to Interrogatory No. 5
regarding the Witten Agreenent. Disjunctively, though, the jury

11



is further instructed to answer No. 5 if it has answered both No.
2 and No. 3 affirmatively, which it had:
| NTERROGATORY NO. 5

What sum of noney, if any, if paid now in cash,
woul d fairly and reasonably conpensate Plaintiff S WS
Erectors, Inc. for its dammges, if any, that resulted
from failure, if any, of Defendant Triangle Signs &
Services, Inc. to pay Plaintiff SSWS. Erectors, Inc. in
accordance with the Subcontract Agreenent, etc., and/or
the oral agreenent to pay for additional work?

Consider only the amount, if any, Triangle Sign &
Service, Inc. agreed to pay S.WS. Erectors, Inc. under
the terns of the contract, or subsequent oral agreenent.
Do not consider other elenents of danmages, if any.

Do not include any anmount for interest on past
damages, if any.
$23, 031

The jury dutifully proceeded to answer Interrogatory No. 5,
but unquestionably in reference to the Oral Agreenent only. The
jury's answer, "$23,031," tells the court nothing nore than that
t he anount of Southwest's loss resulting fromTriangle's failure to
conply with the Oral Agreenent, by failing to pay Sout hwest for the
wor k thereunder, was $23, 031. But, as we know from the "yes"
answer to No. 4, Triangle's failure to pay was excused, so the | oss
Sout hwest suffered is not legally recoverable fromTriangle. As it
turns out, then, the response of $23,031 to Interrogatory No. 51is
merely harm ess surpl usage.

Nei t her party objected to this instruction's failure to take
into account the possibility that the jury mght answer
Interrogatory No. 4 the way it did. Neither party, then, may rely
on the fact that the jury responded to No. 5SQas instructedsQas
creating a conflict where none existed. Qur detailed, contextual

12



anal ysis of the interrogatories and the instructions for answering
them and the jury's responses to those interrogatories, |eads us
i nescapably to conclude that the verdict is susceptible of being
construed consistently with the court's take-nothing judgnent in
favor of Triangle.

2. Ambi guous Questi on: Potenti al Ambiquity Cured

Sout hwest argues that the subm ssion of an interrogatory that

contained alternative questions was an abuse of discretion, and

seeks reversal on that basis. Sout hwest contends that the
alternative "and/or" |anguage of Interrogatory No. 4 nmkes any
response to that interrogatorysQ ncluding the jury's "yes"

answer sQanbi guous. °
The framng and structure of special interrogatories are
within the sound discretion of the district court.® W thus review
special interrogatories for abuse of discretion.! Abuse of
discretion is shown if the charge and interrogatories do not neet
the Dreiling factors!z
(i) whether, when read as a whole and in conjunction with the
general charge the interrogatories adequately presented
the contested issues to the jury;
(ii) whether the subm ssion of the issues to the jury was

"fair;" and
(iii1) whether the "ultimte questions of fact" were clearly

%Sout hwest tinely and adequately objected to the district
court's subm ssion of Interrogatory No. 4 on these sane grounds.

Dreiling v. General Elec. Co., 511 F.2d 768, 774 (5th Cr.
1975) .

1] d.

12Barton's Disposal Serv., Inc. v. Tiger Corp., 886 F.2d
1430, 1435 (5th Gr. 1989).

13



submitted to the jury.?®3
"An interrogatory enconpassing two issues or issues in the
alternative constitutes reversible error if the interrogatory is
anbi guous or if one of the issues is incorrectly submtted to the
jury. "

Sout hwest attenpts to garner support for its position by
referring to a finding by the Sixth Crcuit that an interrogatory
that incorporates two distinct theories of liability can be
msleading to the jury.® Triangle responds that "[s]ubmtting
potentially conflicting issues toajury on alternative theories of
recovery is not error because, until those issues are answered, no

conflict can exist," citing Cunningham v. Healthco, 1Inc.?

Cunni ngham did not specifically addr ess anbi guity in
interrogatories; it dealt instead wth tw separate jury
interrogatories given on two conflicting theories or causes of
action, whereby a recovery on one cause would conflict wth
recovery on the other. In contrast, the instant case involves a
purported anbiguity in but a single interrogatory and does not

i nvol ve conflicting theories of recovery. Consequently, exam ning

B d., quoting Dreiling, 511 F.2d at 774.

“Dougherty v. Continental GOl Co., 579 F.2d 954, 960 n.?2

(5th Gr. 1978), appeal dism ssed per stipulation, 591 F.2d 1206
(5th Gr. 1979) (citing Prudential Ins. Co. v. Mrrow, 339 F.2d
411 (5th Cr. 1964), etc.).

Gootee v. Colt Indus., Inc., 712 F.2d 1057, 1066-67 (6th
Cir. 1983).

16824 F.2d 1448, 1465 (5th Cir. 1987) (using plain error
standard of review.

14



the interrogatories for anbiguity (and thus for error) in the
i nstant casesQafter they are answeredsqQi s sound: we deci de whet her
the anbiguity materializes before reversing on that ground.

Sout hwest argues that we cannot determne fromthe jury's
affirmative answer to Interrogatory No. 4 whether Triangle was
excused from conplying with the Witten Agreenent or the Oal
Agreenent, or from conplying with both. (W note here that
Interrogatory No. 4 asks whether the failure to conplysQnot
conpl i ancesQwas excused.)

Do you find from a preponderance of the evidence that

[Triangle]'s failure, if any, to conply with the My 4,

1990 Subcontract Agreenent, etc., and/or the oral
agreenent to pay for additional work are [sic] "excused"?
Triangl e concedes that the interrogatory "potentially" asks two
gquestions, but contends that the "if any" | anguage of Interrogatory
No. 4's "excuse" question, coupled wth the |anguage of the
instruction to that interrogatory, pretermtted the potential
anbi guity. This is so, Triangle asserts, because the jury was
thereby instructed not to consider the Witten Agreenent if it

answered Interrogatory No. 1 negatively. W agree.

Unfortunately for Southwest, we do not consider Interrogatory
No. 4 and the jury's response to that interrogatory in a vacuum
Considered in light of the jury's responses to I nterrogatories Nos.
1-3, Interrogatory No. 4 could only be asking whether Triangle's
breach of the Oral Agreenent was excused. Southwest's argunent for
reversal nust failsQonce Interrogatory No. 1 was answered in the
negative, the potential anmbiguity in Interrogatory No. 4 could

never materialize.

15



Sout hwest's reliance on Smith v. Southern Airways, Inc., 556

F.2d 1347 (5th Cr. 1977), is msplaced, as Smth is easily
di stingui shed. Judgnent was rendered for the plaintiff in Smth
after the jury returned a general verdict in favor of the
plaintiff. The case had been submtted to the jury under three
alternative theories of liability, one of which was wi t hout support
in the evidence. As the court could not determ ne on which theory
the jury found for the plaintiffsQpossibly the theory wthout
support in the evidencesQit reversed. That is a far cry fromthe
situation we address here. For unlike the Smth court, we are able
to determne easily which failure or "breach" was excused: t he
jury found that Triangle had breached only one of two
contractssQt he Oral Agreenent. Consequently, we find no abuse of
di scretion in the subm ssion of Interrogatory No. 4.

3. Award of Costs to Triangle

Sout hwest contends that, even if we do not construe the
verdict in its favor, the district court erred in deciding that
Triangl e was the prevailing party and awarding Triangle its costs,
as Triangle was still required to pay the retainage ($17,115) to
Sout hwest. First, Southwest argues that inasnmuch as Triangle had
confessed liability to Sout hwest of $17,115, treating the judgment
as favoring Triangl e was erroneous. Second, Sout hwest insists that
t he $23, 031 figure that was i ncorporated into the judgment included
the $17, 115 due under the Witten Agreenent. Southwest apparently
believes that the <court conditioned Triangle's paynent of

$23,031sQits damages for breach of +the Oal AgreenentsQon

16



Sout hwest's rel ease of liens. Southwest urges that it is actually
entitled to $40, 146 fromTriangle (the sumof $23,031 and $17, 115).

Triangle, hoping to avoid any additive treatnent of the
damages found for breach of the Oral Agreenent and the anount
judicially admtted as due under the Witten Agreenent, insists
that $9,106.36 of the $17,115 represents an anount actually
admtted to be due under the "requested change orders,"” which the
jury woul d have included in the $23,031, its response to No. 5. 1In
so insisting, though, Triangle would obscure the fact that the
"request ed change orders" for which it had admtted liability were
witten, and were part of the Witten Agreenent, not part of the
Oral Agreenent for which the jury assessed damages under No. 5.

The court's final judgnent reads in pertinent part as foll ows:

ORDERED, ADJUDGED and DECREED t hat [ Sout hwest] take

nothing of and from [Triangle] and that [Triangle]

recover of [Southwest] its costs of action. It is,

further,

DECLARED that (1) the reasonabl e val ue of services

and materials provided by [Southwest] above and beyond

t he anbunt paid to date is $23,031. 00; and (2) [Triangl e]

is not required to make final paynent to [ Southwest]

unless and until [ Southwest] delivers to [Triangle] a

release of [Triangle] and of lienrights against the Cty

of Houston and Infax, Inc.
The judgnent reveals the effect of the jury's verdict, as we have
reconciled it, on Southwest's breach of contract clainssSQts only
cl ai ns agai nst Triangle. No breach was found for which damages
coul d be awarded; the only breach found by the jury was excused.
The verdict thus supports the take-nothing judgnment in favor of
Triangle on Southwest's breach of contract clains. Thus, on

Sout hwest's conplaint Triangle is clearly the prevailing party.

17



The judgnent also reflects the outcome of Triangle's
decl aratory judgnent counterclaim The declaration that Triangle
had to make final paynent to Sout hwest after Southwest released its
lien rights is precisely the relief requested by Triangle in its
counterclaim and is consistent with Triangle's theory of the case
as well. That result cannot be recast to prevent Triangle from
achieving prevailing party status. As Triangle wultimtely
prevailed on the breach of contract clains, and also received a
declaration on its counterclaimconsistent wwth its theory of the
case, the court's determnation that Triangle was the prevailing
party is not erroneous under any standard.

The court's assessnent of costs against Sout hwest, then, is
al so proper. Pursuant to Federal Rule of Cvil Procedure 54(d),
the court allowed Triangle to recover its costs as the prevailing
party. W could reverse the award of costs only if Southwest were
able to show that the trial court abused its discretion.” As
Sout hwest has not done so, we shall not disturb the award of costs.

4. Quant um

We pause here to clear up an obvious point of confusion.
Al t hough the final judgnment does not express whether its quantumis
$17, 115 or $23,031, the only rational construction is that Triangle
nmust pay $17,115 to Sout hwest once the liens are rel eased. The sum
of $23,031 is the preci se anount of damages Tri angl e woul d have had

to pay Southwest for breach of the Oral Agreenent ifsQbut only

7Sheets v. Yanmaha Motors Corp., 891 F.2d 533, 539 (5th Cr.
1990) .
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i fSQthe jury had not excused Triangle frompaying. Thus, |ike the
jury's answer to Interrogatory No. 5, the reference in the judgnment
to the sum of $23,031 is surplusage. To any extent that this
construction of the district court's judgnent m ght conflict with
the actual judgnent, our decision nodifies the judgnent to limt
the principal amount due to Southwest from Triangle to $17, 115,
payabl e upon recei pt of the proper releases of liens.?!®
B. Fi ndi ngs of Fact and Concl usi ons of Law

Sout hwest conplains of error in a finding of fact and a
conclusion of law by the district court, which it adopted verbatim
from Triangle's proposed findings and conclusions. The district
court found that Southwest had no contract with either the Gty of
Houston or | NFAX Sout hwest challenges this fact finding as
clearly erroneous and unsupported by any evidence. The court also

concluded as a matter of law that the express terns of the

8Exhi bit 25, on which the dissent relies to explain the
jury's $23,031 response to Interrogatory No. 5, is neither self-
expl anatory nor relied upon by either of the parties. Exhibit 25
was not called to the attention of this court by either party,
and nothing in the record indicates how "OTl 5917" cane to be
pencilled-in on Exhibit 25))whether by the parties, their
counsel, the court, or the jury. Not even Sout hwest argues that
the jury included the $17,115 in its response to Interrogatory
No. 5. In fact, Southwest concedes in its brief that the sum of
$23,031 is the preci se anbunt of damages Triangl e woul d have had
to pay Sout hwest for an unexcused breach of the Oral Agreenent.
Sout hwest had asked this court to award both $23,031 (for breach
of the Oral Agreenent) and $17,115 (the anount due under the
Witten Agreenent). But as the jury excused Triangle's breach of
the Oral Agreenent (Interrogatory No. 4), Southwest is sinply not
entitled to that $23,031 or any other sum Even if we were to
assune that the handwitten figures on Exhibit 25 sonehow expl ain
the jury's $23,031 answer to Interrogatory 5, we would concl ude
that the jury erroneously included the judicially admtted anount
of $17, 115, due under the Witten Agreenent, in its calculation
of damages for the excused breach of the Oral Agreenent.
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Subcontract Agreenent required Southwest to release its liens
agai nst | NFAX and the Cty of Houston before Triangle is required
to nmake final paynent. Sout hwest chall enges this concl usion of
law, arguing that it (a) was not supported by Triangl e's pl eadi ngs,
(b) was not part of the court's instruction regarding paynent to
Sout hwest, and (c) involves Southwest's rights against non-
parties.®

We review the district court's |legal conclusions de novo and
its factual findings for clear error.?®° W wll not set aside the
court's factual findings unless, based upon the entire record, we
are left wwth the definite and firmconviction that a m stake has
been committed.

1. Fi ndi ng of Fact

Sout hwest is correct that the question whether a contract
exi sted between Sout hwest and either INFAX or the City of Houston
was not properly before the court and was not argued by either
party. Triangl e argues that Southwest presents no facts in its
brief to refute the finding that Southwest has no contractual

relations with either the Gty of Houston or | NFAXsQand further

¥Sout hwest asserts that the court is preventing Sout hwest
from pursuing contract clainms against non-parties that Triangle
has to indemify. Triangle points out that Southwest has already
sued | NFAX and intends to sue the City of Houston. Southwest
contends that such evidence is outside the record and cannot be
consi dered on appeal.

M ssouri Pacific R R Co. v. Railroad Conmin, 948 F.2d
179, 181 (5th G r. 1991) (citing FeED. R Cv. P. 52(a) and Carr v.
Alta Verde Indus., Inc., 931 F.2d 1055, 1058 (5th Cr. 1991)).

2lld., 948 F.2d at 182.
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argues that the finding is entirely consistent with evidence that
the Gty of Houston contracted with I NFAX, | NFAX subcontracted with
Triangle, and Triangle subcontracted with Southwest. Even though
that m ght be true, Triangle ignores the controlling fact that the
matter sinply was never put in issue: the finding my be
consistent with the evidence, but it is not supported by the
evi dence. Triangle identifies no evidence to support the non-
exi stence of a contract, and Southwest represents that it was
nei t her pleaded nor tried by the express or inplied consent of the
parties.

Al t hough we find no error in this ruling as it affects the
parties inter se, we are mndful of Southwest's concerns of issue
or claimpreclusion vis-a-vis the Gty of Houston and | NFAX. W
hold, therefore, that this finding by the district court does not
affect the parties inthis litigation, and certainly neither | NFAX
or the City of Houston. Neither will it have any effect beyond the
bounds of this litigation, on these parties or those that are not
before the court. The finding is wthout effect on other
litigation between Sout hwest and the City of Houston or | NFAX, as
to either issue or claimpreclusion.??

2. Concl usi on of Law

On the other hand, the district court did not err in

concluding that Triangle is not required to nmake final paynent

22|t appears Triangle inserted this "finding" inits
proposed findings to assist the non-parties whom Sout hwest
represents Triangle nust indemify if necessary. The record
bef ore us does not suggest that Triangle nust indemify | NFAX or
the Gty of Houston.
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until Southwest delivers a release of Triangle and a rel ease of
lien rights against the Cty of Houston and INFAX. Triangle had
requested construction of the agreenent, and the parties had
di sputed whether Triangle's failure to pay was excused due to
Sout hwest's failure to provide the lien rel eases. Paragraph 9 of
the Subcontract Agreenent expressly and unanbi guously nakes the
release of lien rights against both of those "non-parties" a
condition precedent to Triangle's obligation to make final paynent
to Sout hwest. Southwest's argunents on this point nust fail.
C. I nstruction on Burden of Proof

The district court nust instruct the jurors fully and
correctly on the law applicable to the case.? The court has broad
discretion in its instructions to the jury, and we enploy a
deferenti al standard in reviewwng the jury <charge and
i nterrogatories.? "[SJo long as the jury is not msled,
prejudi ced, or confused, and the charge is conprehensive and
fundanentally accurate, it wll be deenmed adequate and w thout
reversible error."2 W wll reverse only when the charge as a

whol e | eaves us with a "substantial and i neradi cabl e doubt whet her

2BCrist v. Dickson Wlding, Inc., 957 F.2d 1281, 1287 (5th
Cr.), cert. denied sub nom Dickson Welding, Inc. v. A exander &
Al exander, Inc., us. _ , 113 S. . 187, 121 L. Ed. 2d 132
(1992).

24Stine v. Marathon G| Co., 976 F.2d 254, 259 (5th Gr.
1992) .

2°Davis v. Avondale Indus., Inc., 975 F.2d 169, 174-75 (5th
CGr. 1992).
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the jury has been properly guided in its deliberations."?25

Sout hwest argues that the court failed to instruct the jury
that Triangle had the burden of proof on Triangle's affirmative
def ense of excuse. Sout hwest mai nt ai ns that the court's
instructionto the jurysQthat the plaintiff in acivil case had the
burden of proving its <case by a preponderance of the
evi dencesqQpl aced the burden on Sout hwest to prove that Triangle's
breach was not excused. The judge denied the instruction requested
by Southwest, and Southwest contends that such denial was
reversible error.

The nost persuasive of Triangle's several bases for refuting
this argunent is sinple and direct, i.e., that Interrogatory No. 4
does correctly place the burden of proof on Triangle. Again, we
agree, finding that the plain |anguage of Interrogatory No. 4
discredits Southwest's assertion that the burden of proof was
m spl aced:

Do you find from a preponderance of the evidence that

Defendant Triangle Signs & Services, Inc.'s failure, if

any, to conply wth the My 4, 1990 Subcontract

Agreenment, etc., and/or the oral agreenent to pay for

additional work are [sic] "excused"?
Al beit wi thout enploying the precise words, "burden of proof," the
question clearly places the burden on Triangle to prove by a
preponderance of the evidence that its failure, if any, was
excused. To place the burden of proof on Southwest that the

affirmati ve defense of excuse was not avail able, as Southwest

contends that interrogatory did, it would have to read as foll ows:

2| d., 975 F.2d at 175.
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Do you find from a preponderance of the evidence that

Defendant Triangle Signs & Services, Inc.'s failure, if

any, to conply wth the My 4, 1990 Subcontract

Agreenent, etc., and/or the oral agreenent to pay for

addi tional work is not "excused"?
The district court's placenent of the burden of proof in a
guestion, wthout an express instruction, did not mslead the jury.
The district court did not abuse its discretion.
D. Cross- Appeal :  Denial of Attorneys' Fees

Triangl e cross-appeal s, arguing that the district court abused
its discretion in failing to award attorneys' fees to Triangle.
Triangle's request for statutory attorneys' fees is not founded in
federal |law’; rather, this request is based on Texas Civil Practice

& Renedies Code § 37.009sQa discretionary statute for award of

attorneys' fees in a declaratory judgnent action:
I n any proceedi ng under this chapter, the court may
award costs and reasonabl e and necessary attorney's fees
as are equitable and just.?8
A clear showi ng of abuse of discretion is required to set
aside a refusal to award attorneys' fees.? The test for abuse of

discretion is whether the court acted without reference to any

2IAttorneys' fees could not be awarded in this case under
federal law. See 20 U . S.C. § 1290; Crawford Fitting Co. v. J.T.
G bbons, Inc., 482 U. S. 437, 444, 107 S. C. 2494, 2498, 96 L
Ed. 2d 385 (1987). W are to follow Texas | aw concerni ng the
award or denial of attorneys' fees. See Alyeska Pipeline Serv.
Co. v. The WIlderness Society, 421 U. S. 240, 259 n.31, 95 S. O
1612, 44 L. Ed. 2d 141, 154 n.31 (1975).

2Enphasi s added.

2Cake v. Collin County, 692 S.2d 454, 455 (Tex. 1985);
Edwn M Jones QI Co. v. Pend Oeille Ol & Gas Co., 794 S.wW2d
442, 448-49 (Tex. App.SQCorpus Christi 1990, wit denied).
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guiding rules and principles.* |f each party has legitimate rights
to pursue, there is no abuse of discretion in failing to award
attorneys' fees.?3! Deci sions denying attorneys' fees to the
prevailing party have been uphel dsQas well as those which award
attorneys' fees to the losing party.?* Those decisions, however
"do not stand for the proposition that a trial court never abuses
its discretion in declining to award attorneys' fees under a
di scretionary statute."3

Triangle cites no authority inits brief for its argunent that
the court abused its discretion, and points to no circunstances
whi ch render the denial of the request for attorneys' fees unjust.
Triangl e argues that it was entitled to attorneys' fees because it
was caused by Sout hwest to i ncur "enornous expenses" with regard to
clains against Triangle for which Triangle consistently denied
l[iability for any anmount over $17,115. True, the jury found for
Triangle on the parties' dispute over the Witten Agreenent. But
the jury also found for Southwest on the existence and breach of
the Oral Agreenent, two points which Triangle had strenuously
contested. The jury also found that Southwest suffered damages in
t he anount of $23,031. Sout hwest notes too that Triangle has

received $23,031 in services for which it is excused from payi ng

0Lyco Acquisitions 1984 Ltd. Partnership v. First National
Bank, 860 S.wW2d 117, 121 (Tex. App.SQAmarillo 1993, no wit).

Sl1United Interests, Inc. v. Brewington, Inc., 729 S.W2d
897, 906 (Tex. App.SQHouston 1987, wit ref'd n.r.e.).

2Edwin M Jones Ol Co., 794 S.W2d at 448-409.

33Lyco Acquisitions 1984, 860 S.W2d at 122.
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under the judge's (and our) construction of the jury's answers. In
fact, before the verdict was returned, the judge expressed a beli ef
that the jury would return a verdict for Southwest, and expressed
surprise at the opposite outcone. W conclude that both parties
had legitimate legal rights to pursue: under these circunstances,
no abuse of discretion has been shown.
11
CONCLUSI ON

For the foregoing reasons we affirmthe district court's take-
not hi ng judgnent and its assessnent of costs agai nst Sout hwest. W
vacat e t he hol di ng t hat Sout hwest has no contract with either | NFAX
or the City of Houston, as that issue was not properly joined here,
particularly as to the City of Houston and I NFAX, whi ch were never
parties to the litigation. W find no abuse of discretion in the
district court's failure to award attorneys' fees to Triangle. W
nmodi fy the judgnment only to the extent necessary to renpve any
doubt that the anpbunt Triangle nmust pay to Southwest is $17, 115,
rat her than $23, 031, conditioned on Sout hwest's rel ease of Triangl e
fromfurther liability and release of its |liens against | NFAX and
the Gty of Houston. As nodified, the judgnent of the district
court is
AFFI RVED.
VAN GRAAFEI LAND, Circuit Judge, dissenting:

This Court has been anong the |eaders in recogni zing the val ue
of Rule 49(a) special interrogatories in crystallizing jury findings

that would exist only by inplication in a general verdict. See
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Weynouth v. Colorado Interstate Gas Co., 367 F.2d 84, 93 n.31 (5th

Cir. 1966). Like other courts, however, we have recogni zed that the
use of such interrogatories is not wthout its pitfalls. For the
rule to operate as it should, each interrogatory nust be clearly
stated and confined to a single issue. 9 Wight & MIller, Federa

Practice and Procedure § 2508. "Care should be taken to avoid

guestions that conbine two issues disjunctively because a "yes' or

"no' answer may be construed as referring to either issue.” 1d.
W have restated this adnonition on a nunber of occasions. See,

e.q., RB. Co. v. Aetna Ins. Co., 299 F.2d 753, 756 (5th Gr. 1962):

The fact 1is that one of the sonetines
unexpected, but whol esone, results of special
interrogatories jury subm ssion is to enphasize
the absolute necessity that there be first a
cl ear understandi ng of the precise |egal issues
for jury resolution and then a translation of
them into articulate questions which may be
authoritatively answer ed by a sinpl e
cat egori cal

See also Laguna Royalty Co. v. Marsh, 350 F.2d 817, 824 n.12 (5th

Cr. 1965) (quoting R B. Co., supra).

Interrogatories No. 4 and No. 5 in the instant case read, in
pertinent part, as foll ows:
Do you find froma preponderance of the evidence

t hat Defendant Triangle Signs & Services, Inc.'s
failure, if any, to conply with the May 4, 1990,

Subcontract Agreenent, etc., and/or the oral
agreenent to pay for additional work are
"excused"?

What sum of noney, if any, if paid nowin cash,
woul d fairly and reasonably conpensate Plaintiff
S.WS. Erectors, Inc. for its damages, if any,
that resulted fromfailure, if any, of Defendant
Triangle Signs & Services, Inc. to pay S WS
Erectors, I nc. in accordance W th t he
Subcontract Agreenent, etc., and/or the oral
agreenent to pay for additional work?



These interrogatories are paradi gmatic exanples of the type of
question that should not be asked. Triangle's attorney properly
objected to their use, and his objection should have been upheld.
The district court's failure to do so has resulted in a judgnent that
this dissenter is unable to justify rationally.

The manner in which the jury arrived at the damage figure of
$23, 031 can be deduced quite accurately fromthe record. Exhibit 25
in evidence is part of an exchange of correspondence between the
parties. Intypewitten letters and figures, this exhibit shows that
$9, 106. 36 of the $23,031 figure represented the amount that Triangle
had expressed its willingness to pay because of "additional services
provided on this project"” by Southwest. A figure of $8,008. 64,
representing retainage admttedly owed but w thheld pursuant to the
contract ternms, was added in pencil to the $9, 106. 36, making a total
of $17,115. Immediately belowthis figure were the pencilled figures
"Or 5917." Reference to other exhibits in evidence indicates clearly
that the "OI" neant overtime. This amunt was added to the $17, 115,
resulting in a total of $23,032. The jury's response to
Interrogatory No. 5 was $23, 031.

Had t her e been no special interrogatories and the $23, 031 figure
been handed down as a general verdict, the parties would not now be
in our Court. They are here because the district court, over
objection of counsel , submtted duplicitous and anbi guous
interrogatories to the jury. For exanple, we cannot say whether the
jury, in responding to Interrogatory No. 4, found that Triangle's

“failure, if any, to conply with the My 4, 1990, Subcontract
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Agreenent, etc., and/or the oral agreenent to pay for additional work

[ was] ~excused. (Enphasi s supplied.) Li kewi se, we cannot say
whether the jury, in responding to Interrogatory No. 5, awarded
damages for Triangle's failure to pay Southwest "in accordance with
t he Subcontract Agreenent, etc., and/or the oral agreenent to pay for
additional work." (Enphasis again supplied.) Moreover, we do not
know whet her the jury answered Interrogatories No. 4 and No. 5in the
sanme manner.

The uncertainty that inhered in these double-barreled
interrogatories was exacerbated by the anbiguity in the parties'
positions concerning whether the $17,115 should be included in the
jury's verdict, an issue that the district court deliberately avoi ded
di scussing. However, Triangle's counsel addressed the issue in his
summation as foll ows:

It's inmportant inregard to the $17,000 that you
do not punish ny client for its honesty in ow ng
this money. That $17,000 is really outside the
scope of what you're being asked to consider
today. It's owed under the contract; and once
Sout hwest Signs conplies with the contract by
submtting that release, they're going to get
paid. That noney has al ways been on the table.

| n Royal Net herl ands St eanship Co. v. Strachan Shi pping Co., 362

F.2d 691, 694 (5th Gr. 1966), cert. denied, 385 U S. 1004 (1967), we

said that "[w] here the answers of the jury, upon which the court's
judgnent depends, are so anbiguous, or so conflicting and
i nconsi stent that they cannot be reconciled, a special verdict wll
not support a judgnent and the cause nust be reversed for a new

trial." See also Prudential Ins. Co. v. Mrrow, 339 F.2d 411, 412-13

(5th Cr. 1964), and Martin v. Qulf States Uilities Co., 344 F. 2d
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34, 37 (5th Cr. 1965). Because | believe that the only just and
proper disposition we can nake of the instant case is to remand it

for retrial, | dissent.
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