
     *Circuit Judge of the Second Circuit, sitting by
designation.
     **Local Rule 47.5 provides:  "The publication of opinions
that have no precedential value and merely decide particular
cases on the basis of well-settled principles of law imposes
needless expense on the public and burdens on the legal
profession."  Pursuant to that Rule, the Court has determined
that this opinion should not be published.

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 92-7658

S.W.S. ERECTORS, INC., d/b/a
SOUTHWEST SIGNS,

Plaintiff-Appellant
  Cross-Appellee,

versus

TRIANGLE SIGN & SERVICE, INC.,
Defendant-Appellee
   Cross-Appellant.

Appeals from the United States District Court
for the Southern District of Texas

(CA G 92 11)
(April 29, 1994)

Before VAN GRAAFEILAND*, SMITH, and WIENER, Circuit Judges. 
WIENER, Circuit Judge:**

Plaintiff-Appellant S.W.S. Erectors, Inc., d/b/a Southwest
Signs (Southwest) appeals a take-nothing judgment in favor of
Defendant-Appellee/Cross-Appellant Triangle Signs & Services, Inc.



     1The Subcontract Agreement and written change orders will
sometimes be referred to collectively as the Written Agreement.  

(Triangle), arguing, inter alia, that the district court's judgment
is inconsistent with the verdict.  Triangle cross-appeals the
district court's denial of its request for statutory attorneys'
fees.  We affirm the take-nothing judgment in Triangle's favor and
find no abuse of discretion in the district court's denial of
Triangle's request for attorneys' fees.  Nevertheless, we vacate
the district court's determination that Southwest does not have a
contract with either Infax, Inc. (INFAX) or the City of Houston.
Our decision does not affect Triangle's duty to pay $17,115 in
retainage to Southwest upon receipt of proper releases of Triangle
and of lien rights against INFAX and the City of Houston.  To the
extent that our decision that the judgment calls for payment of
$17,115 and not payment of $23,031 conflicts with the district
court's judgment, we modify that judgment, and as modified, affirm.

I
FACTS AND PROCEEDINGS

 Southwest subcontracted with Triangle to perform certain work
at the International Arrivals Building at Intercontinental Airport
in Houston.  Triangle was itself a subcontractor of INFAX, the
general contractor on the job for the Owner, the City of Houston.
  Triangle and Southwest signed a written contract (the
Subcontract Agreement).  After work began, Southwest performed work
in addition to that specified in the Subcontract Agreement,
pursuant to written change orders.1  Southwest also performed work
pursuant to oral change orders between Triangle and Southwest (the



     2This fact was hotly contested at trial but was found in
Southwest's favor by the jury.  Triangle does not contest this
finding on appeal.
     3For ease of reference, we will sometimes refer to the
$17,115 as the retainage due under the Written Agreement. 
Triangle contends on appeal that the $17,115 it offered to pay
Triangle represents $8,008.64 for retainage and $9,106.36 for
additional charges that Triangle had agreed to pay Southwest. 
This characterization is not importantSQthe $17,115 is the amount
Triangle admits it owed to Southwest under the Written Agreement,
i.e., the Subcontract Agreement and Written Change Orders.  The
$17,115 does not include any damages resulting from breach of the
Oral Agreement ($23,031), which Triangle apparently would have
this court believe.  
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Oral Agreement).2  Southwest claimed that it was entitled in the
aggregate to almost $67,000 under both agreements.  Triangle
offered to pay Southwest $17,115,3 conditioned on release of
Southwest's liens against INFAX and the City of Houston, per the
Written Agreement, but  Southwest refused.  After Triangle failed
to pay retainage under the Written Agreement and all sums that
Southwest deemed due on the alleged Oral Agreement, Southwest filed
suit, alleging that Triangle had breached both agreements.  

Throughout the trial, Triangle acknowledged that it had not
paid the retainage and that it owed that amount under the Written
Agreement.  Triangle denied, however, that it was in breach of that
agreement, insisting that it was within its rights not to pay such
sum until Southwest releases its lien rights against the City of
Houston and INFAX as required by the Written Agreement.  Moreover,
as an affirmative defense in the alternative, Triangle claimed that
if it were found to have breached the Written Agreement by failing
to make that final payment, Triangle's breach was excused because
Southwest had not yet released the liens.    
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Additionally, Triangle denied the existence of the Oral
Agreement.  And once again Triangle argued alternatively, as an
affirmative defense, that if the Oral Agreement were found to have
existed, performance was excused because Southwest failed to (1)
obtain written change orders, (2) perform the changes in a good and
workmanlike manner, and (3) timely bill for the work performed.
Triangle also counterclaimed for declaratory relief, seeking
determinations that it had not breached the Written Agreement and
that the Oral Agreement did not exist, and seeking "other" relief
to which Triangle would show just entitlement.    
  Pursuant to Federal Rule of Civil Procedure 49(a), the
district court submitted the case to the jury by means of five
special interrogatories.  In response to those interrogatories, the
jury found that (1) Triangle had not failed to pay Southwest in
accordance with the Written Agreement, (2) Triangle orally agreed
to pay Southwest for additional work not included in the Written
Agreement, (3) Triangle failed to comply with the Oral Agreement by
failing to pay Southwest for the work performed pursuant to the
oral change orders, (4) Triangle's failure to comply with the
Written "and/or" Oral Agreement to pay is excused, and (5) $23,031
would fairly and reasonably compensate Southwest for Triangle's
failure to pay under the terms of the Written and/or Oral
Agreements.

Construing those answers, the court concluded that Triangle
had not breached the Written Agreement and that, even though the
Oral Agreement existed and Triangle had breached it, such breach of
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the Oral Agreement was excused.  The court therefore rendered a
"take-nothing" judgment against Southwest, assessed costs against
Southwest, but denied Triangle's request for statutory attorneys'
fees.  

Triangle proposed findings of fact and conclusions of law on
its counterclaim for declaratory relief, which the court adopted
verbatimSQthree days before Southwest's response to those proposed
findings and conclusions were due per court order.  The court found
specifically that Southwest did not have a contract with either the
City of Houston or with INFAX.  Further, the court concluded as a
matter of law from its construction of the Subcontract Agreement
that Triangle was not required to make final payment under the
Written Agreement until and unless Southwest provided releases of
lien rights against the City of Houston, and INFAX.  The court
denied Triangle's request under the Texas Declaratory Judgment Act
for statutory attorneys' fees. 
  Although the district court had preempted Southwest's
opportunity to object to the proposed findings and conclusions,
Southwest thereafter timely filed its objections, arguing that (1)
the finding that Southwest had no contract with the City of Houston
or INFAX was not supported by the evidence as it was neither
pleaded nor tried, and (2) Southwest should not be required to
release lien rights against the City of Houston and INFAX because
that conclusion of law (a) was not supported by Triangle's
pleadings, (b) was not part of the court's instruction regarding
payment of the money to Southwest, and (c) involves Southwest's



     4Interrogatory No. 4 read:
Do you find from a preponderance of the evidence that
Defendant Triangle Signs & Services, Inc.'s failure, if
any, to comply with the May 4, 1990 Subcontract
Agreement, etc., and/or the oral agreement to pay for
additional work are "excused"?

The jury responded, "Yes."
6

rights against non-parties. 
Southwest also timely appealed to this court, complaining of

three errors relating to the judgment itself.  First, Southwest
contends that the answers to the five special interrogatories can
only support a judgment in its favor.  Alternatively, Southwest
argues that if the answers cannot be reconciled to support a
judgment in Southwest's favor, it is because the district court
erroneously submitted Interrogatory No. 4, which asked two
alternative questions, so that any response would be ambiguous.4

As the answer is ambiguous, Southwest argues, such answer cannot
support a judgment for either party, so reversal is mandated.
Third, Southwest asserts that because the judgment required
Triangle to pay the retainage to Southwest, the district court
erred in rendering a take-nothing judgment against Southwest and
deciding that Triangle was the prevailing party, awarding Triangle
its costs.  

Southwest also asserts that the district court erred in
finding that Southwest had no contract with the City of Houston or
with INFAX, and erred in concluding that, under the Written
Agreement, Southwest must release its lien rights against the City
of Houston and INFAX before Triangle is required to pay the
retainage.  Finally, Southwest argues that the court failed to



     5Martin v. Gulf States Utils. Co., 344 F.2d 34, 37 (5th Cir.
1965).
     6Royal Netherlands Steamship Co. v. Strachan Shipping Co.,
362 F.2d 691, 694 (5th Cir. 1966), cert. denied, 385 U.S. 1004,
87 S. Ct. 708, 17 L. Ed. 2d 543 (1967).
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instruct the jury that Triangle had the burden of proof on its
affirmative defense of excuse.  

Triangle cross-appeals, arguing that the court abused its
discretion in failing to award attorneys' fees to Triangle.  

II
ANALYSIS

A. Take-Nothing Judgment is Consistent With Verdict 
1. Reconciling Jury Answers

 This court "should make all reasonable efforts to reconcile
apparently inconsistent answers in a special verdict."5  If the
jury's answers are so ambiguous, or conflicting and inconsistent
that we cannot reconcile the conflict, the special verdict will not
support a judgment and must be reversed.6  

Southwest's complaints about the judgment center around the
district court's construction of the jury's answers to
Interrogatory No. 4 (relating to the affirmative defense of excuse)
and to Interrogatory No. 5 (relating to the quantum of damages).
Southwest urges this court to construe the affirmative answer to
No. 4, which asked whether Triangle's failure to pay under the
Written and/or Oral Agreements was excused, to mean that breach of
the Written Agreement, but not breach of the Oral Agreement, was
excused.  Otherwise, Southwest maintains, the jury's assessment of



     7Emphasis added.
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damages for a breach of contract in Interrogatory No. 5 would be
rendered meaningless.  We disagree.  

Although the jury's assessment of $23,031 as the sum Southwest
would need to recover to be made whole for breach of the Written
and/or Oral Agreements (Interrogatory No. 5) may appear at first
glance to be inconsistent with the jury's finding that Triangle's
breach of the Written and/or Oral Agreements was excused
(Interrogatory No. 4), examination of all the interrogatoriesSQ
particularly in context with the so-called precatory instructions
to Interrogatories Nos. 4 and 5SQreveals that the answers to
Interrogatories Nos. 4 and 5 do not conflict irreconcilably.  

INTERROGATORY NO. 1
Do you find from a preponderance of the evidence

that Defendant Triangle Signs & Services, Inc., failed to
pay Plaintiff S.W.S. Erectors, Inc., d/b/a/ Southwest
Signs, in accordance with the May 4, 1990 Subcontract
Agreement, including the accompanying plans and written
Change Orders?
     NO     

    
Interrogatory No. 1 inquires whether Triangle "failed to pay

[Southwest] in accordance with"7 the Written Agreement.  Triangle
had acknowledged early on and consistently that it was still
withholding $17,115, admittedly owed to Southwest, pending
Southwest's release of liens (required under that agreement).  The
negative response to Interrogatory No. 1 in effect states that
Triangle's failure to pay the $17,000 retainage was in accordance
with the contract.  As such the negative answer to that
interrogatory ends the entire inquiry regarding the Written



     8Although Southwest is correct in asserting that Triangle
admits that it had not paid the retainage, that admission does
not mean that Triangle had breached the Written Agreement.  It
also does not convert the jury's no answer to Interrogatory No. 1
into a yes answer.  Triangle never admitted that it had failed to
pay in accordance with the contract; rather, Triangle contends
that the contract did not yet require Triangle to make final
payment.      

9

Agreement, which, we reiterate, includes written change orders.
The defect in Southwest's proposed construction is that it

ignores the jury's response to Interrogatory No. 1, by which the
jury indicated that Triangle had not breached the Written
Agreement, and its response to Interrogatories Nos. 2 and 3,
finding that an Oral Agreement did exist and was breached by
Triangle.8  

INTERROGATORY NO. 2
Do you find from a preponderance of the evidence

that Defendant Triangle Signs & Services, Inc., agreed to
pay for additional work which was not included in the May
4, 1990 Subcontract Agreement, etc., and which was done
pursuant to additional, oral Change Orders?
     YES    
Interrogatory No. 2 deals solely with the existence vel non of

an Oral Agreement (oral change orders between the parties).  The
"yes" answer tells the court that such a contract was found to
exist.  Having answered No. 2 affirmatively, the jury is instructed
to answer Interrogatory No. 3.

INTERROGATORY NO. 3
Do you find from a preponderance of the evidence

that Defendant failed to comply with the agreement by
failing to pay Plaintiff for the work performed on such
additional, oral Change orders?
     YES    
Interrogatory No. 3 questions whether Triangle's failure to
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pay Southwest for work performed under the Oral Agreement
constituted a breach of ("failure to comply with") the Oral
Agreement.  The jury found that Triangle did breach the Oral
Agreement.  Thus the stage is set for us, as it was for the
jury, to focus on Interrogatory No. 4, relative to Triangle's
affirmative defense of excuse, and the precatory instruction to
that interrogatory:  

If you have answered Interrogatory No. 1 "Yes", or
Interrogatories Nos. 2 and 3 "Yes", then answer
Interrogatory No. 4.  Otherwise, do not answer
Interrogatory No. 4.

INTERROGATORY NO. 4
Do you find from a preponderance of the evidence

that Defendant Triangle Signs & Services, Inc.'s failure,
if any, to comply with the May 4, 1990 Subcontract
Agreement, etc., and/or the oral agreement to pay for
additional work are [sic] "excused"?
     YES   
The instruction disjunctively conditions the need for the jury

to proceed.  The jury is first instructed that it should answer
Interrogatory No. 4 only if it had answered "yes" to Interrogatory
No. 1, which questioned whether Triangle had breached the Written
Agreement.  As Interrogatory No. 1 was answered in the negative,
the jury was prohibited from answering No. 4 in any way related to
the Written Agreement.  In effect, the jury could not find a
particular breach excused if it had already found that no breach
had occurred.  Thus any answer would, by definition, address the
Oral Agreement.

The second alternative prerequisite to the jury's answering
Interrogatory No. 4, on the other hand, deals exclusively with the
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Oral Agreement.  And, both Interrogatories Nos. 2 and 3 must have
been answered in the affirmative.  As both were answered "yes," the
jury had to answer Interrogatory No. 4, but only as it pertains to
the Oral Agreement.  The jury answered, "yes."  Thus, when the
first four interrogatories and their instructions are analyzed in
pari materia as well as in sequence, the negative response to
Interrogatory No. 1 and the affirmative responses to Nos. 2, 3, and
4, inform us that Triangle did not breach the Written Agreement,
and that Triangle's breach of the existing Oral Agreement was
excused.  As such, the jury determined that Southwest could take
nothing from Triangle under either contract, albeit for diverse
reasons.   

Admittedly, this particular combination of jury answers to the
first four interrogatoriesSQfinding no breach of the Written
Agreement and excusing breach of the oral contractSQshould have
been the end of the jury's inquiry.  But the court's instruction
preceding Interrogatory No. 5 did not allow the jury to forego
answering Interrogatory No. 5:  

If you have answered Interrogatory No. 1 "Yes", or
Interrogatories Nos. 2 and 3 "Yes", then answer the
Interrogatory No. 5.  Otherwise, do not answer
Interrogatory No. 5.
The jury is initially instructed to answer Interrogatory No.

5 if it answered "yes" to Interrogatory No. 1.  By clear
implication, a response under that condition precedent must address
the Written Agreement.  As Interrogatory No. 1 was answered "no,"
however, the jury could not respond to Interrogatory No. 5
regarding the Written Agreement.  Disjunctively, though, the jury
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is further instructed to answer No. 5 if it has answered both No.
2 and No. 3 affirmatively, which it had:  

INTERROGATORY NO. 5
What sum of money, if any, if paid now in cash,

would fairly and reasonably compensate Plaintiff S.W.S.
Erectors, Inc. for its damages, if any, that resulted
from failure, if any, of Defendant Triangle Signs &
Services, Inc. to pay Plaintiff S.W.S. Erectors, Inc. in
accordance with the Subcontract Agreement, etc., and/or
the oral agreement to pay for additional work?

Consider only the amount, if any, Triangle Sign &
Service, Inc. agreed to pay S.W.S. Erectors, Inc. under
the terms of the contract, or subsequent oral agreement.
Do not consider other elements of damages, if any.

Do not include any amount for interest on past
damages, if any.
     $23,031   
The jury dutifully proceeded to answer Interrogatory No. 5,

but unquestionably in reference to the Oral Agreement only.  The
jury's answer, "$23,031," tells the court nothing more than that
the amount of Southwest's loss resulting from Triangle's failure to
comply with the Oral Agreement, by failing to pay Southwest for the
work thereunder, was $23,031.  But, as we know from the "yes"
answer to No. 4, Triangle's failure to pay was excused, so the loss
Southwest suffered is not legally recoverable from Triangle.  As it
turns out, then, the response of $23,031 to Interrogatory No. 5 is
merely harmless surplusage.

Neither party objected to this instruction's failure to take
into account the possibility that the jury might answer
Interrogatory No. 4 the way it did.  Neither party, then, may rely
on the fact that the jury responded to No. 5SQas instructedSQas
creating a conflict where none existed.  Our detailed, contextual



     9Southwest timely and adequately objected to the district
court's submission of Interrogatory No. 4 on these same grounds.
     10Dreiling v. General Elec. Co., 511 F.2d 768, 774 (5th Cir.
1975).
     11Id.
     12Barton's Disposal Serv., Inc. v. Tiger Corp., 886 F.2d
1430, 1435 (5th Cir. 1989).
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analysis of the interrogatories and the instructions for answering
them, and the jury's responses to those interrogatories, leads us
inescapably to conclude that the verdict is susceptible of being
construed consistently with the court's take-nothing judgment in
favor of Triangle.

2. Ambiguous Question:  Potential Ambiguity Cured
Southwest argues that the submission of an interrogatory that

contained alternative questions was an abuse of discretion, and
seeks reversal on that basis.  Southwest contends that the
alternative "and/or" language of Interrogatory No. 4 makes any
response to that interrogatorySQincluding the jury's "yes"
answerSQambiguous.9

The framing and structure of special interrogatories are
within the sound discretion of the district court.10  We thus review
special interrogatories for abuse of discretion.11  Abuse of
discretion is shown if the charge and interrogatories do not meet
the Dreiling factors12: 

(i)  whether, when read as a whole and in conjunction with the
general charge the interrogatories adequately presented
the contested issues to the jury;

    (ii)  whether the submission of the issues to the jury was
"fair;" and     

   (iii)  whether the "ultimate questions of fact" were clearly



     13Id., quoting Dreiling, 511 F.2d at 774.
     14Dougherty v. Continental Oil Co., 579 F.2d 954, 960 n.2
(5th Cir. 1978), appeal dismissed per stipulation, 591 F.2d 1206
(5th Cir. 1979) (citing Prudential Ins. Co. v. Morrow, 339 F.2d
411 (5th Cir. 1964), etc.).
     15Gootee v. Colt Indus., Inc., 712 F.2d 1057, 1066-67 (6th
Cir. 1983).
     16824 F.2d 1448, 1465 (5th Cir. 1987) (using plain error
standard of review).
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submitted to the jury.13

"An interrogatory encompassing two issues or issues in the
alternative constitutes reversible error if the interrogatory is
ambiguous or if one of the issues is incorrectly submitted to the
jury."14  

Southwest attempts to garner support for its position by
referring to a finding by the Sixth Circuit that an interrogatory
that incorporates two distinct theories of liability can be
misleading to the jury.15  Triangle responds that "[s]ubmitting
potentially conflicting issues to a jury on alternative theories of
recovery is not error because, until those issues are answered, no
conflict can exist," citing Cunningham v. Healthco, Inc.16

Cunningham did not specifically address ambiguity in
interrogatories; it dealt instead with two separate jury
interrogatories given on two conflicting theories or causes of
action, whereby a recovery on one cause would conflict with
recovery on the other.  In contrast, the instant case involves a
purported ambiguity in but a single interrogatory and does not
involve conflicting theories of recovery.  Consequently, examining
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the interrogatories for ambiguity (and thus for error) in the
instant caseSQafter they are answeredSQis sound:  we decide whether
the ambiguity materializes before reversing on that ground.  
  Southwest argues that we cannot determine from the jury's
affirmative answer to Interrogatory No. 4 whether Triangle was
excused from complying with the Written Agreement or the Oral
Agreement, or from complying with both.  (We note here that
Interrogatory No. 4 asks whether the failure to complySQnot
complianceSQwas excused.)
 Do you find from a preponderance of the evidence that

[Triangle]'s failure, if any, to comply with the May 4,
1990 Subcontract Agreement, etc., and/or the oral
agreement to pay for additional work are [sic] "excused"?

Triangle concedes that the interrogatory "potentially" asks two
questions, but contends that the "if any" language of Interrogatory
No. 4's "excuse" question, coupled with the language of the
instruction to that interrogatory, pretermitted the potential
ambiguity.  This is so, Triangle asserts, because the jury was
thereby instructed not to consider the Written Agreement if it
answered Interrogatory No. 1 negatively.  We agree.  

Unfortunately for Southwest, we do not consider Interrogatory
No. 4 and the jury's response to that interrogatory in a vacuum.
Considered in light of the jury's responses to Interrogatories Nos.
1-3, Interrogatory No. 4 could only be asking whether Triangle's
breach of the Oral Agreement was excused.  Southwest's argument for
reversal must failSQonce Interrogatory No. 1 was answered in the
negative, the potential ambiguity in Interrogatory No. 4 could
never materialize.
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Southwest's reliance on Smith v. Southern Airways, Inc., 556
F.2d 1347 (5th Cir. 1977), is misplaced, as Smith is easily
distinguished.  Judgment was rendered for the plaintiff in Smith
after the jury returned a general verdict in favor of the
plaintiff.  The case had been submitted to the jury under three
alternative theories of liability, one of which was without support
in the evidence.  As the court could not determine on which theory
the jury found for the plaintiffSQpossibly the theory without
support in the evidenceSQit reversed.  That is a far cry from the
situation we address here.  For unlike the Smith court, we are able
to determine easily which failure or "breach" was excused:  the
jury found that Triangle had breached only one of two
contractsSQthe Oral Agreement.  Consequently, we find no abuse of
discretion in the submission of Interrogatory No. 4.  

3. Award of Costs to Triangle
Southwest contends that, even if we do not construe the

verdict in its favor, the district court erred in deciding that
Triangle was the prevailing party and awarding Triangle its costs,
as Triangle was still required to pay the retainage ($17,115) to
Southwest.  First, Southwest argues that inasmuch as Triangle had
confessed liability to Southwest of $17,115, treating the judgment
as favoring Triangle was erroneous.  Second, Southwest insists that
the $23,031 figure that was incorporated into the judgment included
the $17,115 due under the Written Agreement.  Southwest apparently
believes that the court conditioned Triangle's payment of
$23,031SQits damages for breach of the Oral AgreementSQon
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Southwest's release of liens.  Southwest urges that it is actually
entitled to $40,146 from Triangle (the sum of $23,031 and $17,115).

Triangle, hoping to avoid any additive treatment of the
damages found for breach of the Oral Agreement and the amount
judicially admitted as due under the Written Agreement, insists
that $9,106.36 of the $17,115 represents an amount actually
admitted to be due under the "requested change orders," which the
jury would have included in the $23,031, its response to No. 5.  In
so insisting, though, Triangle would obscure the fact that the
"requested change orders" for which it had admitted liability were
written, and were part of the Written Agreement, not part of the
Oral Agreement for which the jury assessed damages under No. 5.

The court's final judgment reads in pertinent part as follows:
ORDERED, ADJUDGED and DECREED that [Southwest] take

nothing of and from [Triangle] and that [Triangle]
recover of [Southwest] its costs of action.  It is,
further,

DECLARED that (1) the reasonable value of services
and materials provided by [Southwest] above and beyond
the amount paid to date is $23,031.00; and (2) [Triangle]
is not required to make final payment to [Southwest]
unless and until [Southwest] delivers to [Triangle] a
release of [Triangle] and of lien rights against the City
of Houston and Infax, Inc.

The judgment reveals the effect of the jury's verdict, as we have
reconciled it, on Southwest's breach of contract claimsSQits only
claims against Triangle.  No breach was found for which damages
could be awarded; the only breach found by the jury was excused.
The verdict thus supports the take-nothing judgment in favor of
Triangle on Southwest's breach of contract claims.  Thus, on
Southwest's complaint Triangle is clearly the prevailing party.  



     17Sheets v. Yamaha Motors Corp., 891 F.2d 533, 539 (5th Cir.
1990).
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The judgment also reflects the outcome of Triangle's
declaratory judgment counterclaim.  The declaration that Triangle
had to make final payment to Southwest after Southwest released its
lien rights is precisely the relief requested by Triangle in its
counterclaim, and is consistent with Triangle's theory of the case
as well.  That result cannot be recast to prevent Triangle from
achieving prevailing party status.  As Triangle ultimately
prevailed on the breach of contract claims, and also received a
declaration on its counterclaim consistent with its theory of the
case, the court's determination that Triangle was the prevailing
party is not erroneous under any standard.  

The court's assessment of costs against Southwest, then, is
also proper.  Pursuant to Federal Rule of Civil Procedure 54(d),
the court allowed Triangle to recover its costs as the prevailing
party.  We could reverse the award of costs only if Southwest were
able to show that the trial court abused its discretion.17  As
Southwest has not done so, we shall not disturb the award of costs.

4. Quantum
We pause here to clear up an obvious point of confusion.

Although the final judgment does not express whether its quantum is
$17,115 or $23,031, the only rational construction is that Triangle
must pay $17,115 to Southwest once the liens are released.  The sum
of $23,031 is the precise amount of damages Triangle would have had
to pay Southwest for breach of the Oral Agreement ifSQbut only



     18Exhibit 25, on which the dissent relies to explain the
jury's $23,031 response to Interrogatory No. 5, is neither self-
explanatory nor relied upon by either of the parties.  Exhibit 25
was not called to the attention of this court by either party,
and nothing in the record indicates how "OT 5917" came to be
pencilled-in on Exhibit 25))whether by the parties, their
counsel, the court, or the jury.  Not even Southwest argues that
the jury included the $17,115 in its response to Interrogatory
No. 5.  In fact, Southwest concedes in its brief that the sum of
$23,031 is the precise amount of damages Triangle would have had
to pay Southwest for an unexcused breach of the Oral Agreement. 
Southwest had asked this court to award both $23,031 (for breach
of the Oral Agreement) and $17,115 (the amount due under the
Written Agreement).  But as the jury excused Triangle's breach of
the Oral Agreement (Interrogatory No. 4), Southwest is simply not
entitled to that $23,031 or any other sum.  Even if we were to
assume that the handwritten figures on Exhibit 25 somehow explain
the jury's $23,031 answer to Interrogatory 5, we would conclude
that the jury erroneously included the judicially admitted amount
of $17,115, due under the Written Agreement, in its calculation
of damages for the excused breach of the Oral Agreement.   

19

ifSQthe jury had not excused Triangle from paying.  Thus, like the
jury's answer to Interrogatory No. 5, the reference in the judgment
to the sum of $23,031 is surplusage.  To any extent that this
construction of the district court's judgment might conflict with
the actual judgment, our decision modifies the judgment to limit
the principal amount due to Southwest from Triangle to $17,115,
payable upon receipt of the proper releases of liens.18

B. Findings of Fact and Conclusions of Law
Southwest complains of error in a finding of fact and a

conclusion of law by the district court, which it adopted verbatim
from Triangle's proposed findings and conclusions.  The district
court found that Southwest had no contract with either the City of
Houston or INFAX.  Southwest challenges this fact finding as
clearly erroneous and unsupported by any evidence.  The court also
concluded as a matter of law that the express terms of the



     19Southwest asserts that the court is preventing Southwest
from pursuing contract claims against non-parties that Triangle
has to indemnify.  Triangle points out that Southwest has already
sued INFAX and intends to sue the City of Houston.  Southwest
contends that such evidence is outside the record and cannot be
considered on appeal. 
     20Missouri Pacific R.R. Co. v. Railroad Comm'n, 948 F.2d
179, 181 (5th Cir. 1991) (citing FED. R. CIV. P. 52(a) and Carr v.
Alta Verde Indus., Inc., 931 F.2d 1055, 1058 (5th Cir. 1991)).
     21Id., 948 F.2d at 182.
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Subcontract Agreement required Southwest to release its liens
against INFAX and the City of Houston before Triangle is required
to make final payment.  Southwest challenges this conclusion of
law, arguing that it (a) was not supported by Triangle's pleadings,
(b) was not part of the court's instruction regarding payment to
Southwest, and (c) involves Southwest's rights against non-
parties.19           

We review the district court's legal conclusions de novo and
its factual findings for clear error.20  We will not set aside the
court's factual findings unless, based upon the entire record, we
are left with the definite and firm conviction that a mistake has
been committed.21

1. Finding of Fact
Southwest is correct that the question whether a contract

existed between Southwest and either INFAX or the City of Houston
was not properly before the court and was not argued by either
party.  Triangle argues that Southwest presents no facts in its
brief to refute the finding that Southwest has no contractual
relations with either the City of Houston or INFAXSQand further



     22It appears Triangle inserted this "finding" in its
proposed findings to assist the non-parties whom Southwest
represents Triangle must indemnify if necessary.  The record
before us does not suggest that Triangle must indemnify INFAX or
the City of Houston. 
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argues that the finding is entirely consistent with evidence that
the City of Houston contracted with INFAX, INFAX subcontracted with
Triangle, and Triangle subcontracted with Southwest.  Even though
that might be true, Triangle ignores the controlling fact that the
matter simply was never put in issue:  the finding may be
consistent with the evidence, but it is not supported by the
evidence.  Triangle identifies no evidence to support the non-
existence of a contract, and Southwest represents that it was
neither pleaded nor tried by the express or implied consent of the
parties.  

Although we find no error in this ruling as it affects the
parties inter se, we are mindful of Southwest's concerns of issue
or claim preclusion vis-a-vis the City of Houston and INFAX.  We
hold, therefore, that this finding by the district court does not
affect the parties in this litigation, and certainly neither INFAX
or the City of Houston.  Neither will it have any effect beyond the
bounds of this litigation, on these parties or those that are not
before the court.  The finding is without effect on other
litigation between Southwest and the City of Houston or INFAX, as
to either issue or claim preclusion.22 

2. Conclusion of Law
  On the other hand, the district court did not err in
concluding that Triangle is not required to make final payment



     23Crist v. Dickson Welding, Inc., 957 F.2d 1281, 1287 (5th
Cir.), cert. denied sub nom. Dickson Welding, Inc. v. Alexander &
Alexander, Inc.,     U.S.    , 113 S. Ct. 187, 121 L. Ed. 2d 132
(1992).
     24Stine v. Marathon Oil Co., 976 F.2d 254, 259 (5th Cir.
1992).
     25Davis v. Avondale Indus., Inc., 975 F.2d 169, 174-75 (5th
Cir. 1992).
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until Southwest delivers a release of Triangle and a release of
lien rights against the City of Houston and INFAX.  Triangle had
requested construction of the agreement, and the parties had
disputed whether Triangle's failure to pay was excused due to
Southwest's failure to provide the lien releases.  Paragraph 9 of
the Subcontract Agreement expressly and unambiguously makes the
release of lien rights against both of those "non-parties" a
condition precedent to Triangle's obligation to make final payment
to Southwest.  Southwest's arguments on this point must fail.  
C. Instruction on Burden of Proof

The district court must instruct the jurors fully and
correctly on the law applicable to the case.23  The court has broad
discretion in its instructions to the jury, and we employ a
deferential standard in reviewing the jury charge and
interrogatories.24  "[S]o long as the jury is not misled,
prejudiced, or confused, and the charge is comprehensive and
fundamentally accurate, it will be deemed adequate and without
reversible error."25  We will reverse only when the charge as a
whole leaves us with a "substantial and ineradicable doubt whether



     26Id., 975 F.2d at 175.
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the jury has been properly guided in its deliberations."26

Southwest argues that the court failed to instruct the jury
that Triangle had the burden of proof on Triangle's affirmative
defense of excuse. Southwest maintains that the court's
instruction to the jurySQthat the plaintiff in a civil case had the
burden of proving its case by a preponderance of the
evidenceSQplaced the burden on Southwest to prove that Triangle's
breach was not excused.  The judge denied the instruction requested
by Southwest, and Southwest contends that such denial was
reversible error.  

The most persuasive of Triangle's several bases for refuting
this argument is simple and direct, i.e., that Interrogatory No. 4
does correctly place the burden of proof on Triangle.  Again, we
agree, finding that the plain language of Interrogatory No. 4
discredits Southwest's assertion that the burden of proof was
misplaced:

Do you find from a preponderance of the evidence that
Defendant Triangle Signs & Services, Inc.'s failure, if
any, to comply with the May 4, 1990 Subcontract
Agreement, etc., and/or the oral agreement to pay for
additional work are [sic] "excused"?

Albeit without employing the precise words, "burden of proof," the
question clearly places the burden on Triangle to prove by a
preponderance of the evidence that its failure, if any, was
excused.  To place the burden of proof on Southwest that the
affirmative defense of excuse was not available, as Southwest
contends that interrogatory did, it would have to read as follows:



     27Attorneys' fees could not be awarded in this case under
federal law.  See 20 U.S.C. § 1290; Crawford Fitting Co. v. J.T.
Gibbons, Inc., 482 U.S. 437, 444, 107 S. Ct. 2494, 2498, 96 L.
Ed. 2d 385 (1987).  We are to follow Texas law concerning the
award or denial of attorneys' fees.  See Alyeska Pipeline Serv.
Co. v. The Wilderness Society, 421 U.S. 240, 259 n.31, 95 S. Ct.
1612, 44 L. Ed. 2d 141, 154 n.31 (1975).
     28Emphasis added.
     29Oake v. Collin County, 692 S.2d 454, 455 (Tex. 1985);
Edwin M. Jones Oil Co. v. Pend Oreille Oil & Gas Co., 794 S.W.2d
442, 448-49 (Tex. App.SQCorpus Christi 1990, writ denied).
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Do you find from a preponderance of the evidence that
Defendant Triangle Signs & Services, Inc.'s failure, if
any, to comply with the May 4, 1990 Subcontract
Agreement, etc., and/or the oral agreement to pay for
additional work is not "excused"?

The district court's placement of the burden of proof in a
question, without an express instruction, did not mislead the jury.
The district court did not abuse its discretion.
D. Cross-Appeal:  Denial of Attorneys' Fees

Triangle cross-appeals, arguing that the district court abused
its discretion in failing to award attorneys' fees to Triangle.
Triangle's request for statutory attorneys' fees is not founded in
federal law27; rather, this request is based on Texas Civil Practice
& Remedies Code § 37.009SQa discretionary statute for award of
attorneys' fees in a declaratory judgment action:

  In any proceeding under this chapter, the court may
award costs and reasonable and necessary attorney's fees
as are equitable and just.28   
A clear showing of abuse of discretion is required to set

aside a refusal to award attorneys' fees.29  The test for abuse of
discretion is whether the court acted without reference to any



     30Lyco Acquisitions 1984 Ltd. Partnership v. First National
Bank, 860 S.W.2d 117, 121 (Tex. App.SQAmarillo 1993, no writ).
     31United Interests, Inc. v. Brewington, Inc., 729 S.W.2d
897, 906 (Tex. App.SQHouston 1987, writ ref'd n.r.e.). 
     32Edwin M. Jones Oil Co., 794 S.W.2d at 448-49.
     33Lyco Acquisitions 1984, 860 S.W.2d at 122.
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guiding rules and principles.30  If each party has legitimate rights
to pursue, there is no abuse of discretion in failing to award
attorneys' fees.31  Decisions denying attorneys' fees to the
prevailing party have been upheldSQas well as those which award
attorneys' fees to the losing party.32  Those decisions, however,
"do not stand for the proposition that a trial court never abuses
its discretion in declining to award attorneys' fees under a
discretionary statute."33    

Triangle cites no authority in its brief for its argument that
the court abused its discretion, and points to no circumstances
which render the denial of the request for attorneys' fees unjust.
Triangle argues that it was entitled to attorneys' fees because it
was caused by Southwest to incur "enormous expenses" with regard to
claims against Triangle for which Triangle consistently denied
liability for any amount over $17,115.  True, the jury found for
Triangle on the parties' dispute over the Written Agreement.  But
the jury also found for Southwest on the existence and breach of
the Oral Agreement, two points which Triangle had strenuously
contested.  The jury also found that Southwest suffered damages in
the amount of $23,031.  Southwest notes too that Triangle has
received $23,031 in services for which it is excused from paying
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under the judge's (and our) construction of the jury's answers.  In
fact, before the verdict was returned, the judge expressed a belief
that the jury would return a verdict for Southwest, and expressed
surprise at the opposite outcome.  We conclude that both parties
had legitimate legal rights to pursue:  under these circumstances,
no abuse of discretion has been shown.

III
CONCLUSION

For the foregoing reasons we affirm the district court's take-
nothing judgment and its assessment of costs against Southwest.  We
vacate the holding that Southwest has no contract with either INFAX
or the City of Houston, as that issue was not properly joined here,
particularly as to the City of Houston and INFAX, which were never
parties to the litigation.  We find no abuse of discretion in the
district court's failure to award attorneys' fees to Triangle.  We
modify the judgment only to the extent necessary to remove any
doubt that the amount Triangle must pay to Southwest is $17,115,
rather than $23,031, conditioned on Southwest's release of Triangle
from further liability and release of its liens against INFAX and
the City of Houston.  As modified, the judgment of the district
court is 
AFFIRMED.
VAN GRAAFEILAND, Circuit Judge, dissenting:

This Court has been among the leaders in recognizing the value
of Rule 49(a) special interrogatories in crystallizing jury findings
that would exist only by implication in a general verdict.  See



Weymouth v. Colorado Interstate Gas Co., 367 F.2d 84, 93 n.31 (5th
Cir. 1966).  Like other courts, however, we have recognized that the
use of such interrogatories is not without its pitfalls.  For the
rule to operate as it should, each interrogatory must be clearly
stated and confined to a single issue.  9 Wright & Miller, Federal
Practice and Procedure § 2508.  "Care should be taken to avoid
questions that combine two issues disjunctively because a `yes' or
`no' answer may be construed as referring to either issue."  Id. 

We have restated this admonition on a number of occasions.  See,
e.g., R.B. Co. v. Aetna Ins. Co., 299 F.2d 753, 756 (5th Cir. 1962):

The fact is that one of the sometimes
unexpected, but wholesome, results of special
interrogatories jury submission is to emphasize
the absolute necessity that there be first a
clear understanding of the precise legal issues
for jury resolution and then a translation of
them into articulate questions which may be
authoritatively answered by a simple
categorical.

See also Laguna Royalty Co. v. Marsh, 350 F.2d 817, 824 n.12 (5th
Cir. 1965) (quoting R.B. Co., supra).

Interrogatories No. 4 and No. 5 in the instant case read, in
pertinent part, as follows:

Do you find from a preponderance of the evidence
that Defendant Triangle Signs & Services, Inc.'s
failure, if any, to comply with the May 4, 1990,
Subcontract Agreement, etc., and/or the oral
agreement to pay for additional work are
"excused"?

What sum of money, if any, if paid now in cash,
would fairly and reasonably compensate Plaintiff
S.W.S. Erectors, Inc. for its damages, if any,
that resulted from failure, if any, of Defendant
Triangle Signs & Services, Inc. to pay S.W.S.
Erectors, Inc. in accordance with the
Subcontract Agreement, etc., and/or the oral
agreement to pay for additional work?
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These interrogatories are paradigmatic examples of the type of
question that should not be asked.  Triangle's attorney properly
objected to their use, and his objection should have been upheld.
The district court's failure to do so has resulted in a judgment that
this dissenter is unable to justify rationally.  

The manner in which the jury arrived at the damage figure of
$23,031 can be deduced quite accurately from the record.  Exhibit 25
in evidence is part of an exchange of correspondence between the
parties.  In typewritten letters and figures, this exhibit shows that
$9,106.36 of the $23,031 figure represented the amount that Triangle
had expressed its willingness to pay because of "additional services
provided on this project" by Southwest.  A figure of $8,008.64,
representing retainage admittedly owed but withheld pursuant to the
contract terms, was added in pencil to the $9,106.36, making a total
of $17,115.  Immediately below this figure were the pencilled figures
"OT 5917."  Reference to other exhibits in evidence indicates clearly
that the "OT" meant overtime.  This amount was added to the $17,115,
resulting in a total of $23,032.  The jury's response to
Interrogatory No. 5 was $23,031.

Had there been no special interrogatories and the $23,031 figure
been handed down as a general verdict, the parties would not now be
in our Court.  They are here because the district court, over
objection of counsel, submitted duplicitous and ambiguous
interrogatories to the jury.  For example, we cannot say whether the
jury, in responding to Interrogatory No. 4, found that Triangle's
"failure, if any, to comply with the May 4, 1990, Subcontract
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Agreement, etc., and/or the oral agreement to pay for additional work
[was] `excused.'"  (Emphasis supplied.)  Likewise, we cannot say
whether the jury, in responding to Interrogatory No. 5, awarded
damages for Triangle's failure to pay Southwest "in accordance with
the Subcontract Agreement, etc., and/or the oral agreement to pay for
additional work."  (Emphasis again supplied.)  Moreover, we do not
know whether the jury answered Interrogatories No. 4 and No. 5 in the
same manner.

The uncertainty that inhered in these double-barreled
interrogatories was exacerbated by the ambiguity in the parties'
positions concerning whether the $17,115 should be included in the
jury's verdict, an issue that the district court deliberately avoided
discussing.  However, Triangle's counsel addressed the issue in his
summation as follows:

It's important in regard to the $17,000 that you
do not punish my client for its honesty in owing
this money.  That $17,000 is really outside the
scope of what you're being asked to consider
today.  It's owed under the contract; and once
Southwest Signs complies with the contract by
submitting that release, they're going to get
paid.  That money has always been on the table.

In Royal Netherlands Steamship Co. v. Strachan Shipping Co., 362
F.2d 691, 694 (5th Cir. 1966), cert. denied, 385 U.S. 1004 (1967), we
said that "[w]here the answers of the jury, upon which the court's
judgment depends, are so ambiguous, or so conflicting and
inconsistent that they cannot be reconciled, a special verdict will
not support a judgment and the cause must be reversed for a new
trial."  See also Prudential Ins. Co. v. Morrow, 339 F.2d 411, 412-13
(5th Cir. 1964), and Martin v. Gulf States Utilities Co., 344 F.2d
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34, 37 (5th Cir. 1965).  Because I believe that the only just and
proper disposition we can make of the instant case is to remand it
for retrial, I dissent.  


