IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7641
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
MATI AS MONTEMAYOR
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA B 91 001; CR B 81 811)

( July 23, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *
I
Matias Montemayor was naned in ten counts of a 16-count
indictnment that alleged that he was the |eader of a continuing
crimnal enterprise engaged in various illegal drug activities
between 1970 and 1981. In 1982 a jury convicted Mntenmayor of

eight counts that included engaging in a continuing crimnal

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



enterprise; conspiracy to distribute cocaine, her oi n, and
marijuana; distribution of cocaine, an unspecified anount of
control |l ed substances, and a nulti-kilogram quantity of cocai ne;
and conspiracy to manufacture and distribute heroin. This court
affirmed on direct appeal. |In response to Montemayor's 1984 Fed.
R Cim P. 35 nmotion the district court reduced his sentence.

In 1991, Montemayor filed a 28 U S.C. 8 2255 notion on the
grounds that Ri cky Bowran, a material w tness for the governnent,
of fered perjured testinony at trial with the governnment's know edge
or notice, later recanted his testinony, and admtted to being
under the influence of illegal drugs while he was testifying and
during his discussions with governnent agents.

A magi strate judge held an evidentiary hearing to exam ne the
all egations raised in Montemayor's 8§ 2255 notion and reconmended
denyi ng Montemayor's petition. The district court adopted the
magi strate judge's report and recommendation and denied
Mont emayor' s petition for habeas. Montemayor appeals.

I

To prove a due process violation from the use of perjured
testi nony, Matias Mntemayor has the burden of establishing that
"(1) [Bowran] gave fal se testinony; (2) the falsity was material in
that it would have affected the jury's verdict; and (3) the
prosecution used the testinony knowing it was false." May V.

Collins, 955 F.2d 299, 315 (5th Cr.) cert. denied 112 S.C. 1925,

petition for cert. filed (May 6, 1992) and petition for cert. filed




(Apr 14, 1993) (8 2254 case). It is evident that Bowran's
testinony was material and affected the jury's finding of guilt.
Mont emayor, however, fails to prove either that Bowman's testinony
was false or that prosecutors knew that it was false.
""[Rlecanting affidavits and wi t nesses are viewed with extrene

suspicion by the courts.” My, 955 F.2d at 314 (quoting U.S. v.

Adi, 759 F.2d 404, 408 (5th Gr. 1985)). It is up to the district
court to conpare the trial record with the recanting w tness's
affidavit "and determne for hinself whether the affidavit is
worthy of belief." The district court's determ nation that a new
trial is not warranted is reviewed for abuse of discretion.
"[T]rial judges are in the best position to conpare a witness's
earlier testinony with his new version of the facts." The

magi strate judge utilized the May v. Collins test and reported that

Mont emayor failed to prove his case at the initial stage of the
i nqui ry because he did not show that Bowran's testinony was fal se.
Thus, the magi strate judge did not consider the other two issues.

According to the magi strate judge: it was not clear from
Bowman' s answers whether he did not renenber having testified to
t hese facts, or he did not remenber that these facts ever occurred.
Petitioner's counsel unsuccessfully attenpted to show through
Bowman's present testinony that the evidence introduced in

Petitioner's trial was in fact fal se."



The magi strate judge descri bed Montemayor's undertaki ng as:

a task equivalent to a logical inpossibility:

proving a negative assertion. For exanple
whet her MONTEMAYOR owned and operated a drug
lab in Mexico is a fact question. [|f Bowran

testifies today that he has no personal

know edge as to the lab's existence, such a

testinony does not prove that the | ab does not

exi st.
Id. at 18-19. This statenent m sses the point because it is not
evident that it is logically inpossible to prove a negative
assertion. Although Montemayor's invol venent with the | ab was not
di spositive of the issue of quilt, it reflects the nagistrate
judge's | egal analysis. Montemayor's obligation, however, is to
denonstrate that the primary evidence of his involvenent in the
counts of conviction was perjured and that the governnent was awar e
of this fact.

Mont emayor' s argunent that the case nust be reversed because
the magi strate judge utilized an i nproper standard (as noted above)
for evaluating his 8 2255 claim is wthout nerit because the
district court's judgnent can be easily affirmed on other grounds
that were noted by the magi strate judge. Contrary to Montemayor's
assertion, the magistrate judge did find that Montemayor failed to
show t hat Bowman's trial testinony was false. |In this connection,
the record here establishes that Bowran was an unreliable wtness

during the § 2255 hearing, that his notivations for com ng forward

al nost ten years later are suspect, and that several governnent



agents testified that Bowran's trial testinony was consistent with
the information that he provided themprior to the trial.
Furthernore, the trier of fact is wuniquely qualified to

eval uate t he deneanor and credibility of witnesses. The nagistrate
judge specifically concluded that "Bowman's testinony is
insufficient to establish that any of the evidence he had testified
about in the 1982 trial was false.” This conclusion is supported
by the record of the 8§ 2255 hearing. At the hearing Mntemayor's
attorney expressed his frustration with Bowan as a w t ness:

M. Bowran, |I'm having -- and I'lIl have to

apologize to M. Smth and the Court, I'm

having sone difficulty in our -- in ask --

framng the question to you because | don't

understand you when you're saying | don't

remenber. Either it never happened, you

follow nme, and you have to be nore clear in

your answer. Wen you say | don't renenber,

that neans sonething never happened or you
don't renenber the testinony that way.'?

1At one point the follow ng exchange occurred between

Mont emayor' s attorney and Bowran:

Q M. Bowran, in your mnd, is there a difference

bet ween sonet hi ng t hat never happened and t he phrase, "I

don't renenber," . .

A.  Say that again.

Q Al right. . . . Inyour mnd, is there a difference

bet ween when you say things, | -- | don't renenber versus

it never happened; does it nmean the sane thing or they're

different things to you?

[ Gover nment obj ect s]

A | don't renenber. Right.
Al though the appellant's brief cites clear nonents in the
testinony, they are not reflective as a whole of Bowran's
t esti nony.



Bowman frequently responded affirmatively regardless of the
gquestion's content. Although Bowan's testinony at Montenmayor's
trial was cogent, coherent, and sonetines i nvol ved |l engthy recitals
of intricate facts, his testinony at the 8§ 2255 hearing was
unf ocused, confined to short answers, and often inconsistent. At
the 8§ 2255 hearing it was frequently unclear whether Bowran was
attenpting to testify that an event never happened, or that he did
not renmenber it happening, or that it happened, but that Matias
Mont emayor was not present, or that he did not renenber testifying
on the subject. For exanple, after being confronted with his tri al
testinony that he, Matias Mntenmayor, and several others visited
the heroin l|aboratory, the follow ng exchange occurred between
Bowman and t he governnent:

Q Now, is it your testinony that you renenber
that or you don't renenber that?

A | don't remenber that.
Q You don't renenber that. So is it your

testi nony that whether you renenber it or not,
you're for sure that Matias Montemayor was

never -- never at any --

A | don't remenber him--

Q -- cave?

A -- being at any -- any cave.

. Now, you -- your testinony is you don't
remenber him being in any cave; is that your
test -- that what you just said?

A | don't renenber saying that.



Q And do you -- Is it your testinony that
you don't renenber ever seeing him in any
caves .
A Yes. |'ve never seen himin the cave.
Next, Bowmran was asked whet her Benito Mont emayor was at the cave on

this particul ar occasi on:

A No.

Q Wel I, he was not there?

A | don't renenber. | --

Q You don't renenber.

A -- don't renenber even being here or --
Q You don't renenber -- you -- you -- the

truth is you don't even renenber anything
about this case; isn't that correct?

A Tr ue.
After this exchange, Mntemayor's attorney resuned questioning
Bowman:

Q If you don't renenber anything abo[ut]
the cave, why did you testify about a cave?

A You got ne.
Al t hough Bowran suggested that his notivation for testifying in
part was his anger at his stepfather, Benito Mntenmayor, he does
not explain why he testified against Mtias Mntemayor and the
ot her defendants beyond inplying that things just got out of
control. H's reason for attenpting to change his testinony was
that he could not sleep and he did not think that everything he

said was "correct or true." Bowran coul d not explain how he was so



drugged out at the trial that he could not renmenber his testinony
now, but at the tinme he could follow the governnent's instructions
to testify to certain facts.

As we have noted earlier, credibility determ nations are
uniquely within the province of the district court when it sits as

trier of fact, Kendall v. Block, 821 F.2d 1142, 1146 (5th Gr.

1987). Findings of fact by the district court in § 2255 cases w ||

not be set aside unless clearly erroneous. US v. MCord, 664

F.2d 60, 62 (5th Cr. 1981). The district court's assessnent of
Bowran's credibility was not clearly erroneous and the court did
not abuse its discretion by denying Montemayor a new trial.?2
11
For the reasons we have given, the judgnent of the district
court is

AFFI RMED

2Contrary to the magistrate judge's assertion that Montemayor
did not raise the issue of prosecutorial knowl edge of the falsity
of Bowman's testinony, this position can be inplied from
Mont emayor' s statenent that "agents for the prosecution knew or
should have known of the perjury.” Nevert hel ess, Bowman's
assertions at the hearing that DEA agents knew that he was taking
drugs, were contradicted by the agents thensel ves. There is no
evi dence indicating that the DEA agents knew t hat Bowran was under
the influence of drugs during the time he testified against
Mont emayor .



