IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7637
unmary enaar
(S Cal endar)

RONALD RAY FI SHER
Pl ai ntiff-Appellant,

ver sus

R D. WERNER CO., INC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
( CA- S90- 0440( BR))

(May 3, 1993)

BEFORE KI NG DAVIS, and WENER, G rcuit Judges.
PER CURI AM *

In this products liability case, Plaintiff-Appellant Ronald
Ray Fisher challenges three evidentiary rulings by the district
court and one aspect of the court's jury instruction. Fi sher
insists that these errors mandate a newtrial on his clains agai nst
Def endant - Appel lee R D. Werner Co., Inc. (Werner). Fi nding no
abuse of discretioninthe district court's evidentiary rulings and

di scerning no reversible error in the challenged jury instruction,

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



we affirm
I
FACTS AND PROCEEDI NGS

Fisher initiated suit against Werner to recover for injuries
he suffered while using a | adder manufactured by Werner. Fisher
used the ladder to clinb onto his patio roof. The accident at
i ssue occurred when he attenpted to descend fromthe roof. Fisher
clainmed at trial that in descending he had placed his left foot on
the second rung and his right foot on the third rung, and that as
he placed his full weight on the |adder its |egs suddenly buckl ed
and bent, causing himto fall backwards onto the concrete apron of
his sw nm ng pool. It is undisputed that in his fall Fisher
suffered injuries to his back necessitating surgery.

In addition to his own testinony, Fisher adduced the eye-
W t ness testinony of his neighbor as to the events surroundi ng t he
accident. Fisher premsed his claimon the legal theory that the
| adder was defectively designed and manufactured, making Werner
responsible for his injuries under the theory of strict product
liability in tort. To support his design defect theory, Fisher
presented Dr. Douglas Muster, an expert in the fields of
mechani cal, design, forensic and safety engineering. Dr. Mister
testified that in his opinion the | adder had an i nherent weakness
in the cross section of the bottom step and that this defect,
conbined with the lack of structural integrity of the | adder,
caused the | egs to buckl ed beneath Fisher.

Dr. Muster supplenmented his testinony wth in-court



denonstrations using the sane nodel | adder. He al so conducted
denonstrations in court using a |adder of the sane nodel in an
effort to refute Wrner's theory of the accident. Dr. Mister
testified that the |adder could not withstand the dynam c | oads
pl aced on it by Fisher's use and indicated that he was unaware of
any dynamc load study.! He admtted, however, that he had not
personal | y done any dynam c | oad cal cul ati ons.

According to Werner's theory of the accident, Fisher hit the
| adder as he attenpted to descend fromthe roof and that he then
fell, knocking the | adder over, falling fromthe roof, and | andi ng
on the side of the |adder thereby causing the legs to buckle
inward. I n support of its theory, Werner presented the testinony
of Dale King, a Wrner enployee. King proffered a video tape
denonstrating that the danage to the | adder could result fromthe
i mpact of a fifty pound load.? Prior to allow ng the videotape to
be shown to jury, the district court viewed it then ruled it
adm ssi bl esQbut only with its narration redacted. In using the
silent videotape, King expressly stated to the jury that the
experinent depicted was not a re-creation of the accident, but
merely an illustration of the difference between a fifty pound

static load and a fifty pound inpact | oad.

! Despite this assertion, neant to suggest that the | adder
was defectively designed because Werner failed to conduct such a
test, a portion of a dynam c | oad study conducted by Werner was
found in the work file of Fisher's expert and was admtted into
evi dence.

2 Moreover, he confirnmed that Werner had in fact conducted a
dynam c | oad study.



Based on all evidence submtted, including the videotape and
in-court denonstrations, the jury returned a verdict in favor of
Werner. Fisher tinely appeal ed.

I
EVI DENTI ARY RULI NGS

A. Standard of Revi ew

On appeal, Fisher challenges three evidentiary rulings by the
court, to wit: (1) the videotaped experinent was inadm ssible
because the court did not require Wrner to prove that the
experinment was conduct ed under conditions substantially simlar to
those of the accident, and did not consider the prejudicial effect
of the videotape as required under Fed. R Evid. 403; (2) evidence
regardi ng the sale of other |adders was i nadm ssible; and (3) King
was not qualified as an expert wtness in accident reconstruction.
"The adm ssion of . . . denonstrative evidence is wthin the trial
court's sound discretion and wll not be disturbed on appeal absent
“abuse.'"® Likewise within the sound discretion of the district
court is the evaluation of a witness' qualifications as an expert.*

B. Adm ssion of the Videotape

On appeal, Fisher renews his objections to the adm ssion of
t he vi deotape of the fifty-pound i npact experinent, insisting that
Werner did not carry its burden of proving that the experinment was

conducted under substantially simlar circunstances as the

3 Shipp v. General Mtors Corp., 750 F.2d 418, 427 (5th Gr.
1985) (citations omtted).

4 Dixon v. Int'l Harvester Co., 754 F.2d 573, 580 (5th Cir.
1985) .




accident. Moreover, Fisher argues that the district court did not
evaluate the prejudicial effect of the videotape, which Fisher
i nsists confused the jury. Fisher phrases the i ssue as "under what
foundati on or requirenent of showng will a party litigant have to
provide for the adm ssion of evidence of experinental testing
performed by an expert wtness." He mai ntai ns that under Barnes

V. General Mtors Co.°> a two-step approach is required, in which

the party offering the evidence nust first lay the proper
evidentiary foundation, 1i.e., prove that the experinment was
conducted wunder circunstances substantially simlar to those
surroundi ng the accident, and second the court nust consider the
potential prejudice of the videotape.

In Barnes, the case Fisher cites as controlling, the auto
acci dent under consideration posed the question whether the |eft
nmot or nount of the car separated, causing the accel erator to stick.
| nportantly, however, the car used in the experinent had been
nodified as a race car and no |onger possessed the sane nount
structure. Instead, the notor in the test car was bolted directly
to the frame, and in the experinent these atypical bolts were
| oosened. During the test, the notor |iftedsQnot surprising as
there were no secure bolts holding it in placesQcausing the
accelerator to stick. Consequently, the court concluded that the

test was sinply not probative of the contested issue whether the

nmotor had actually separated, not whether it would separate if
there were no bolts. Moreover, in presenting the test the

®> 547 F.2d 275 (5th Gr. 1977).
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proponent apparently suggested that the test sinulated the actual
accident. Undeniably, the Barnes opinion expressed two concerns
wth this experinment: (1) it was conducted under dissimlar
conditions and therefore was not probative; and (2) the adm ssion
of the evidence was confusing to the jury, causing unfair
prej udi ce.

Here, in its consideration of the videotape, the district
court recogni zed the inportance of Barnes, but concluded that the
experinment conducted by Werner was probative of the issue because
it proved the physical possibility of Werner's theory. The court
also noted that the videotape was very simlar to Fisher's
denonstrations conducted in court in an effort to support his
theory and to refute Werner's hypothesis. The court then concl uded
that showing the tape to the jury wuld not be wunfairly
prejudicial, except as to the narration, and that was redacted.

Werner insists that, even considering Barnes, the district
court's ruling does not constitute an abuse of discretion, arguing
that not all denonstrations or experinents are identical in scope
or pur pose. We agree. King testified that the videotaped
experinment was not a recreation of the accident. Rat her, he
expl ained, its purpose was to denonstrate the difference between a
static dynamc |oadsowhich would result from stepping on the
| adder' s rungssQand a dynam c i npact | oadsQwhi ch would result if a
man were to fall onto the | adder.

In nore sinplistic terns, Werner used the videotape to prove

a general principle and not to recreate the particular accident.



In such cases, "the simlarity requirenent either is not applied or
is highly diluted."® 1In the instant case, Wrner submtted that
the | adder used in the experinent was the sane | adder involved in
the accident, thereby satisfying the nost basic requirenent that
the subject |adders be the sane. In addition, any potential for
prejudi ce or confusion was elimnated by King's clear testinony
that the experinment was not a recreation of the accident.
Consequently, we find that the district court did not abuse its
discretion by admtting the videotape. Moreover, the court
obvi ously bal anced the countervailing pros and cons and found t hat
the probative value of the evidence exceeded its potential for
confusi on or prejudice.

C. Adm ssion of Evidence of Prior Ladder Sal es and Lack of

Acci dent s

Fisher also takes issue with the adm ssion of Wrner's
evidence regarding the nunber of I|adders sold and accidents
reported, insisting that Werner failed to satisfy the foundati onal
requi renents for adducing such data. We di sagree. Wer ner
i ntroduced the sales summary only after Fisher opened the door to
t he subj ect by inquiring about a second acci dent involving a | adder
of the sane type. The court had previously infornmed Fisher that,
once t he foundational requirenents had been net, it would all owthe

evidence to rebut Fisher's line of questioning. The court ruled

6 McCorM CK ON EviDENCE, § 202 at 601-03 (Edward W deary, Ed.
3d ed. 1984). See also Young v. lllinois Cent. &Gulf R Co., 618
F.2d 332, 338 (5th Gr. 1980)(admtting videotape experinent
denonstrating physical possibility that car could be diverted
onto railroad tracks).




that Werner had established the proper foundation by its expert's
testinony of his famliarity with the nodel of |adder involved in
t he accident. Moreover, King testified that the sales figures
reflected sales of the sane | adder nodel. It is this ruling to
whi ch Fi sher objects.

In support of its ruling, the district court relied on two

cases: Schwartz v. Anerican Honda Mdtor Corp.,’ and Kol oda V.

Ceneral Mdtors Parts Div., Gen. Mtors Corp.® These cases stand

for the basic proposition that evidence indicating the absence of
prior accidents is adm ssible to prove |ack of defect® or |ack of
notice.®® As a prerequisite for admssibility of such evidence,
however, the defendant nust show "that the absence of prior
accidents took place wth respect to mnachines substantially
identical to the one at issue and wused in settings and
circunstances sufficiently simlar to those surroundi ng the nachi ne
at the tinme of the accident to allow the jury to connect past
experience with the accident sued upon." The district court
rul ed that Werner had established the simlarity of the | adders and
noted the inpossibility of proving that all |adders were used in

exactly the sane nmanner.

7710 F.2d 378 (7th G r. 1983).
8 716 F.2d 373 (6th Cr. 1983).
° Schwartz, 710 F.2d at 382.

10 Kol oda, 716 F.2d at 376.

1 Walker v. Trico Mg. Co., 487 F.2d 595, 599 (7th Cr
1973), cert. denied, 415 U S. 978 (1974)(citations omtted).
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Fi sher contends that there is no evidence that these | adders
were the same nodel or used in simlar circunstances. As the
record denonstrates, however, there is evidence in the form of
King's direct testinony that the | adder used in the accident and
these | adders the sal es of which were recorded in the sale summary
were the sanme nodel. As for the elenent of simlar circunstances,
we note that a "machi ne" as lowtech as a | adder has only two basic
uses: to be clinbed, either up or down, and to be stood upon as an
el evated work platform Any variance in circunstances could not be
significant for purposes of such data and the inferences to be
drawn fromthem

I n reachi ng our decision on this issue, we consider a specific
question: did the district court abuse its discretion in admtting
the sal es summary evi dence under these circunstances. W decline
to establish a broad rule for the foundation required to achieve
adm ssibility of evidence of no prior accidents. W note though
that "[wlhile these foundations my not be ideal, “[t]he
sufficiency of foundation evidence varies from case to case and
must be determned by an exercise of the trial court's
di scretion.'"' |n this case, the circunstances are very narrow
Fi sher was aware that if he inquired about the existence of prior
acci dents he woul d be opening the door to Werner's evidence of the

sal es summary.® He neverthel ess proceeded to open that door. W

12 Schwartz, 710 F.2d at 382 (quoting Wal ker, 487 F.2d at
599).

3 |In fact, at the beginning of the trial, Wrner intended
to introduce the sales summaries itself, and Fisher objected. In
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find no abuse of discretion in allowng rebuttal testinony in the
form of sales summaries of simlar machines used under simlar
ci rcunst ances, and of the nunber or reported accidents, if any.

D. King's Qualification as an Expert Wtness

In his final evidentiary challenge, Fisher objects to the
court's qualification of King as an expert wtness in the field of
acci dent reconstruction. There is no record evidence, however,
that the district court qualified King as an expert in accident
reconstruction. Mreover, as we have found that the experinents
conducted by King and presented to the jury by videotape were not
reconstructions of the accident but instead were denonstrations of
general principles, there could be no FRE Rul e 403 unfair prejudice
in admtting King's testinony even if, arguendo, we assuned that
the trial court had qualified the wtness as an expert.

1]
JURY | NSTRUCTI ON

The district court submtted instructions to the jury
regarding Fisher's claim of design and nmanufacture defects. I n
addition, the court submtted jury instruction nunber 28, which
Fi sher chall engessQnot as incorrect but as unnecessary. Jury
i nstruction nunber 28 stated:

The Court instructs the jury that there is no duty to

warn soneone who is already aware of the danger or to

pl ace a warning on a product if the danger is open and
obvious. Therefore, if you find froma preponderance of

hi s objections, however, Fisher acknow edged that "if we open a
door to that particular testinony that the defendant woul d have
that right possibly to cone back in" with evidence of the sales
sunmmari es.
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t he evi dence that users of the | adder know or shoul d have

known of a particul ar danger clained by the Plaintiff, or

if you find fromsaid evidence that such cl ai mred danger

was open and obvi ous, then you nust return a verdict for

t he Defendants, R D. Werner on the basis of the issue of

the failure to warn.

Fisher insists that at no time did Werner claimthat there was an
open and obvi ous danger associated with the use of the | adder;
therefore the instruction was inappropriate.

Al t hough Fisher is correct that Werner did not present this
defense, he fails to acknow edge that he introduced this issue at
several tines during the proceedings. Specifically, Fisher's
counsel asked both his expert witness, Dr. Mister, and Wrner's
expert wi tness, King, whether the | adder bore any warni ng regardi ng
use. Gven Fisher's several references to the issue of
war ni ngssQt her eby suggesting that Wrner had been negligent in
failing to warnsQthe district court was entirely proper in
instructing the jury that, under Mssissippi lawas it stood at the
tinme,* the manufacturer had no duty to warn of open and obvi ous
condi ti ons.

|V
CONCLUSI ON

Revi ew ng each of Fisher's evidentiary chall enges for abuse of
di scretion, we conclude that the district court was well withinits
sound discretion to admt the videotaped experinent and the sal es

sunmari es. The videotaped experinent denonstrated a general

principle and did not purport to reconstruct the accident, so

14 See Sperry-New Holland v. Prestage, 1993 Mss LEXIS 124
(Mar. 25, 1993).
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Fisher's challenge of King's credentials as an expert in accident
reconstructionis noot. As Fisher introduced the question of prior
acci dents, he cannot conplain about the court's adm ssion of the
sales summary. Finally, we find no error in the district court's
subm ssion of instruction nunber 28 to the jury, as Fisher opened
the door to the issue by alluding to the duty of Werner to warn of
any dangers associated with the use of the | adder.

For the foregoing reasons, we the district court's opinionis

AFFI RVED.
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