IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7635
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
V.
LEON BUTCHER
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR 92 41 1)

May 25, 1993

Bef ore GARWOOD, JONES, and EMLIO M GARZA, Circuit Judges.”’
PER CURI AM

Convi cted and sentenced to 128 nonths inprisonnent for
conspi racy and possession with intent to distribute marijuana, Leon
But cher appeals. He asserts that he did not give consent to the
Border Patrol to search his truck in which nearly one and one-hal f
tons of marijuana was concealed; if he did, it was involuntary. He

al so objects to the court's adm ssion under Fed. Rule Evid. 404(Db)

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



of an earlier arrest when he was transporting the sane product. W
find no error and affirmthe conviction.
DI SCUSSI ON

Butcher first argues that the district court's finding
that he consented to the search of the trailer is clearly
erroneous. At the suppression hearing, Agent Qualia, who had been
a border patrol agent for | ess than one year at the tine, testified
that when he questioned Butcher about his citizenship at the
Fal furrias checkpoint, Butcher appeared nervous, because he
hesitated in his response, avoi ded eye contact, and dragged heavily
on his pipe with shaking hands. This aroused his suspicions, and
so he began a closer inspection of the rig and trailer. At the
rear of the trailer, he noticed a bolt on the door handle, and he
suspected that the trailer doors could have been opened w thout
di sturbing the seals. He asked Butcher, "May | | ook in the hatch?"
Butcher said that he coul d. When Qualia opened the hatch, he
snell ed a strong odor of marijuana and saw sheets of cardboard on
top of the | oad. He clinbed down, asked Butcher if he could
i nspect his load, and Butcher said he could. But cher was not
advi sed of his right to refuse consent.

As the rig was noved into secondary, Qualia shared his
findings with Agent Sl ow nski and asked Sl ow nski to have a cani ne
i nspect the load. Slow nski and the dog went inside the trailer,
and the dog alerted to the presence of contraband. Sl owi nsk
testified that he snelled the odor of marijuana before the doors to

the trailer were opened.



Butcher testified at the suppression hearing that Agent
Qualia never asked perm ssion to open the driver's hatch or the
rear doors of the trailer. Butcher also testified that the canine
never entered the trailer.

The district court denied the notion to suppress. The
district court credited the testinony of the two agents over
Butcher's testinony and found that Butcher had consented to the
sear ch.

But cher chal l enges the court's credibility choice. As he
did at the suppression hearing, Butcher points to the fact that
Qualia's report does not nention obtaining consent to open the
hatch. Butcher contends that the court's finding that Qualia has
al ways mai ntai ned that he received perm ssion to open the hatch is
clearly erroneous, and that the inconsistency between Qualia's
report and his testinony nmakes his story of consent not credible.

This Court will not reverse a district court's finding of

consent unless it is clearly erroneous. U.S. v. Kelley, 981 F. 2d

1464, 1470 (5th Cr. 1993). "Were the judge bases a finding of
consent on the oral testinony at a suppression hearing, the clearly
erroneous standard is particularly strong since the judge had the
opportunity to observe the deneanor of the wtnesses." Id.
(internal quotations and citation omtted).

But cher had the opportunity to make the sane argunent
challenging the credibility of Qualia to the district judge, and
the judge, citing Qualia' s | ack of experience as a possible reason

why his report was not as thorough as it should have been, found



that Qualia was credi bl e based on his appearance on the stand, and
the fact that Qualia did not need to manufacture consent because he
and Sl ow nski both testified that they could snell the marijuana
before the doors of the trailer were opened. The district court's
credibility choice should not be disturbed, and its finding of
consent is not clearly erroneous.

But cher al so argues that if consent was given, it was not
voluntary, but that he nerely went along with Qualia's orders
But cher did not make this specific argunent in the district court,
and the Governnent argues that this issue should be reviewed for
plain error. Although the Governnent's observationis correct, the
district court did make findings relevant to the issue of
vol untariness, and so this Court can review those findings for
clear error.

Consent to search nust be nmade freely and voluntarily in

order to be valid. US Vv. divier-Becerril, 861 F.2d 424, 425

(5th Gr. 1988). Whet her consent is voluntary is a factual
question determned from the totality of the circunstances,
reviewed for clear error. Id. at 425-26. This determ nation
focuses on six factors: "(1) the voluntariness of the defendant's
custodial status; (2) the presence of coercive police procedures;
(3) the extent and |level of the defendant's cooperation with the
police; (4) the defendant's awareness of his right to refuse to
consent; (5) the defendant's education and intelligence; and (6)

the defendant's belief that no incrimnating evidence wll be



found." 1d. at 426 (citations omtted). No one of these factors
is dispositive. 1d.

Butcher argues that the followng factors conpel a
finding of involuntary consent: 1) that he was stopped at a border
checkpoint and did not feel free to leave; 2) that he only
cooperated with the agents to the degree that he followed their
instructions; 3) Qualia did not informhimof his right to refuse
to consent; 4) he is 58 years old wth an ei ghth grade educati on;
and 5) it was i nconcei vabl e that a person, knowi ng that the trailer
cont ai ned over 3,000 pounds of marijuana, would consent to a search
based on a belief that no incrimnating evidence woul d be found.

Al t hough Butcher was not free to |eave the secondary
i nspection area, the district court found that Qualia was not an
intimdating figure, that the circunstances were not intimdating,
and that Butcher did not indicate that he felt that his freedom of
choi ce was taken away. He credited Qualia's testinony that Butcher
was cooperating and so he decided to proceed to search based on his
consent. Al though knowl edge of the right to refuse consent is a

factor, it is not required. Aivier-Becerril, 861 F.2d at 426

Lack of freedomto | eave a border checkpoint secondary inspection
area does not conpel a finding of involuntariness. 1d. Alimted
education, in the absence of any evidence of any problens in
communi cation or |ack of understanding, is of limted rel evance to

the determnation. U.S. v. Gonzales, 842 F.2d 748, 755 (5th Gr.

1988), overruled on other grounds, U.S. v. Hurtado, 905 F.2d 74

(5th Gr. 1990). Butcher does not claimthat he did not understand



what Qualia was asking. Finally, it is conceivable that he could
have t hought no evi dence woul d be di scovered, for the reasons cited
by the Governnent.

The district court's inplicit finding that Butcher
voluntarily consented is not clearly erroneous.

But cher al so contends that the district court abused its
di scretion under Fed. R Evid. 404(b) by admtting evidence of
another drug offense commtted by him He argues that the
Governnent did not give sufficient notice of its intention to use
such evidence. He al so argues that the evidence was irrel evant and
that its probative value was substantially outweighed by its
prejudicial effect.

At a pretrial conference on June 2, the Governnent
notified Butcher that it had just becone aware of his 1991 arrest
for possession with intent to distribute marijuana in Louisiana,
and that they were investigating the circunstances of that arrest.
The next day, after trial had begun, the Governnent i nforned
Butcher that it had a copy of an offense report show ng that on
June 2, 1991, Butcher was present in a van stopped for a traffic
violation and that the van contai ned 29 pounds of nmarijuana. R
12, 7. The United States Attorney stated that he was attenpting to
contact the arresting officer and would keep the defendant
i nf or med.

The Governnent offered the testinony of Mark Hebert, the
arresting officer, in rebuttal. Hebert testified that he nade a

traffic stop of a van in which Butcher was a passenger. Janet



Garcia, the driver of the van, consented to a search, and Hebert
found 29 pounds of marijuana in a plastic container behind the
driver's seat. The van was registered in Butcher's nane, but he
told Hebert that it was a mstake and that the van actually
bel onged to Garcia. Butcher deni ed any know edge of the marij uana.
Butcher was charged with possession with intent to distribute
marij uana, but Hebert did not know the disposition of that charge.

Fed. R Evid. Rule 404(b) provides that upon request by
t he accused, the prosecution nmust gi ve reasonabl e notice i n advance
of trial, or during trial if the court excuses pretrial notice on
good cause shown, of evidence of other crinmes, wongs, or acts it
intends to introduce at trial.

But cher's attorney conceded that he did not nmake an oral
or witten request for notice of the Governnent's intention to use
Rul e 404(b) evidence. Butcher also concedes in his brief that the
Governnment i nformed defense counsel of its intent to use evidence
of this arrest as soon as possible after the evidence was
di scovered. The district court denied Butcher's objection to the
evi dence on grounds of | ack of notice because Butcher had not filed
a request and because there was no evi dence that the Governnent had
intentionally del ayed notice. The district court did not abuse its
di scretion in so ruling.

On the nerits of admtting the evidence, Rule 404(b)
all ows the adm ssion of extraneous offenses to prove know edge or

intent. U.S. v. Gonzales-Lira, 936 F.2d 184, 189 (5th Cr. 1991).

In U S. v. Beechum 582 F.2d 898, 911 (5th Gr. 1978) (en banc),




cert. denied, 440 U. S. 920 (1979), this Court established a two-

part test for determining the adm ssibility of evidence of other
of fenses. The district court nust determne 1) that the evidence
is relevant to an issue other than the defendant's character, and
2) that the probative value of the evidence is not substantially
outwei ghed by its prejudicial effect. 1d. This Court reviews the

adm ssion of this evidence for abuse of discretion. U.S. v. Mye,

951 F.2d 59, 61 (5th Cr. 1992).
To prove rel evance, the governnent nust first show that
the defendant actually commtted the bad act it seeks to use

against him Gonzales-Lira, 936 F.2d at 189-90. At trial, Hebert

testified that he executed a traffic stop of a 1983 Ford van on
June 2, 1991, on Interstate Hi ghway 12 in Covi ngton, Louisiana. As
he approached the van, the deputy detected the odor of marijuana.
The driver, Janet Garcia, was acconpani ed by Butcher. The deputy
di scovered that Butcher was the registered owner of the van,
al t hough Butcher clained that Garcia actually owned it. A search
of the van reveal ed 29 pounds of marijuana behind the driver's seat
next to Butcher's suitcase. Butcher told Hebert that his suitcase
was in the front of the van by him Butcher denied know edge of
the marijuana. This evidence is sufficient for a reasonable jury
to find that Butcher conmtted the prior offense.

Butcher also argues that the prior offense is not
sufficiently simlar to this offense, attacking the adm ssibility
of the evidence under the second part of the Beechum test.

Di sagreeing, the court Ilisted the points of simlarity: the



transportation of marijuana on public highways, possession of
marijuana with intent to distribute, vehicles in which there was
anot her person, the tenporal closeness of the offenses, an attenpt
to provide an innocent explanation regarding the ownership of the
vehi cl e and t he presence of | arge quantities of cash, and deni al of
know edge of the presence of marijuana in a vehicle owed by him
The court found that this evidence was rel evant to show Butcher's
know edge and intent. Under these circunstances, the district
court did not abuse its discretion in concluding that the probative
value of this evidence to prove know edge was not substantially
outwei ghed by its prejudicial effect. See Mye, 951 F.2d at 62.
For these reasons, the judgnent of the conviction is

AFFI RVED.



