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Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellant,

ver sus

JOSE ANDRES GARZA- Tl JERI NA,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
CR MB2 011 08

( June 3, 1993 )
Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Def endant appeal s his conviction and sentence for possession
wth intent to distribute heroin. Finding that the evidence was
sufficient to support the conviction and that the district court's
upward departure was reasonable, we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Jose Andres Garza-Tijerina was indicted in four of seven
counts charging eight nen with various of fenses invol ving heroin.
After a jury trial, Garza was found not guilty on three of the
counts and guilty on one, Count 7. Count 7 charged that, on or
about August 26, 1991, Garza and Carl os Cordero-Cutierrez possessed
wth intent to distribute approximately 23.8 grans of heroin in
violation of 21 U. S.C. 8§ 841(a)(1l), which crimnalizes possession
with intent to distribute a controlled substance, and 18 U . S.C. 8§
2, which identifies an aider and abettor as a principal.

Bef ore sentencing Garza, the district court gave notice that
it was considering an upward departure and gave Garza tinme to
object. Garza objected. Upwardly departing, the district court
sentenced Garza to serve 41 nonths in prison and three years on
supervi sed rel ease.

.
A

Garza argues that the evidence was insufficient to support his
conviction. He asserts that the governnent failed to show that he
was directly involved in the transfer of any heroin or that he
owned or possessed heroin. He also nentions, but does not argue,
that the evidence was insufficient because he was under the
i nfl uence of cocai ne.

When the sufficiency of the evidence is challenged, this court
reviews the evidence in the |ight nost favorable to the governnent,
meki ng all reasonable inferences and credibility choices in favor

of the verdict. d asser v. United States, 315 U. S. 60, 80, 62 S.




Ct. 457, 86 L. Ed. 680 (1942). The conviction nust be affirned if
any rational trier of fact could have found that the evidence
established guilt beyond a reasonable doubt. Every reasonabl e
hypot hesi s of innocence need not have been excl uded, nor need the
evi dence be entirely inconsistent with innocent conduct. United

States v. Vasquez, 953 F.2d 176, 181 (5th Cr.), cert. denied, 112

S. . 2288 (1992).
The governnent has the burden of proving beyond a reasonabl e
doubt that the defendant knowi ngly possessed the controlled

substance and intended to distribute it. United States .

Val di osera- Godi nez, 932 F.2d 1093, 1095 (5th Cr. 1991). The

evi dence, which may be direct or circunstantial, may show actual or
constructive possession by one defendant or by several defendants
jointly. 1d. The evidence of aiding and abetting is sufficient if
the governnent showed that the defendant associated with the
crimnal venture, participated in the venture, and sought by his

actions to make the venture succeed. United States v. Menesses,

962 F.2d 420, 427 (5th Cr. 1992).
B
The participants in the incident on April 26, 1991, were
Cordero, who, by agreenent, testified for the governnent; DEA agent
Jose Aguilar; and Garza. DEA agent Rodney Alvarez conducted

surveil | ance.



Cordero's testinony.! Cordero testified that, on that date,
he sold 12 grans of heroin to Aguilar. Cordero had obtained the
heroin from Garza. The sale to Aguilar took place in Cordero's
bedr oom Garza was present for the sale. The sales price was
$1600. Cordero kept $100 and gave the remai nder to Garza. Cordero
testified that Garza was also his supplier of prior anounts
delivered before the 26th

Al varez's testinony. Stationed outside, Al varez saw a heavy-
set man wearing a pink or peach-col ored guayabera shirt enter the
house. Alvarez could not identify the man fromthat observation.
Shortly thereafter, Aguilar arrived and entered the house. About
15 mnutes later, Aguilar |eft. About five mnutes after Aguilar's
departure, the man in the guayabera shirt left. Al varez followed
hi mand got a close look at him Alvarez identified himat trial
as Garza.

Agui lar's testinony. Aguilar testifiedthat he net Cordero at
the latter's hone. They went into the bedroom where Garza,
wearing a peach-col ored guayabera shirt, was sitting on the bed.
Agui l ar accepted the heroin from Cordero, negotiated briefly
because the quantity was one ounce | ess than agreed upon, and paid
Cordero $1600. Aguilar told Cordero that he needed to buy |arger
quantities in the future. Garza joined the conversation at that

point, telling Aguilar that his organi zation could supply whatever

!Several tines during the cross-exam nation of Cordero, the
court interjected its own questions to clarify the testinony. The
transcri bed exchanges between the court and Cordero erroneously
identify the witness as "THE DEFENDANT." Cordero was the w tness
at that tinme; Garza never testified.
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quantities Aguilar could want. Garza expl ained that his supplier
was his uncle in Mexico. Garza said that he would have to go to
Mexi co to nmake arrangenents with his uncle. No |later sales to
Agui | ar occurred, though.

Throughout the transaction in the bedroom (Garza was
"snorting" cocaine. Agui | ar thought that Garza, nevertheless,
under st ood the conversation and was very coherent.

The gross weight of the heroin that Aguilar received from
Cordero at that tine was 53.8 grans. A DEA chem st testified that
it was 13% heroin. The anpbunt is not at issue in this appeal.

The evidence is sufficient to support Garza's convictions.
First, Cordero testified that Garza was his supplier of the anpunt
delivered to Aguilar on the 26th. A reasonable juror could have
inferred that Garza possessed it with the intent to distribute.
Garza's role as an aider and abettor requires even |l ess inference.
Hi s presence at the sale of the cocaine that he had supplied shows
his association with the venture. H's volunteering to supply nore
heroin after Aguilar stated that he wanted to buy |arger anounts
shows both his participation and his interest in nmaking the venture
succeed.

Garza's two fleeting references to his snorting cocai ne make
no | egal argunments. Furthernore, the only evidence of his snorting
cocai ne was Aguilar's description, and the only evidence of his
capacity was Aguilar's description of his coherence. Therefore,
even if he made a |egal argunent regarding capacity, the record

woul d not support it.



L1,

Garza argues that the district court inproperly increased his
crimnal history category from Il to III. He argues that the
resulting upward departure from a range of 30-37 nonths to 33-41
nmont hs was unl awf ul .

A sentencing court may depart when it finds "an aggravati ng or
mtigating circunstance of a kind, or to a degree, not adequately
taken into consideration by the Sentencing Commission in
formulating the guidelines that should result in a sentence

different fromthat described.” 18 U S.C. 8§ 3553(b); United States

v. Lanbert, 984 F. 2d 658, 660 (5th Cr. 1993) (en banc). An upward

departure is warranted when the crimnal history category
significantly under-represents the seriousness of the defendant's
crimnal history or the likelihood that the defendant will conmt
further crinmes.” U S S.G 8§ 4Al1.3, policy statenent; Lanbert, 984
F.2d at 660. A departure that is based on aggravating or
mtigating circunstances that the Sentencing Commssion fully

considered is an incorrect application of the Guidelines. WIlIlians

v. United States, us _ , 112 s C. 1112, 1119, 117 L. Ed.

2d 341 (1992). The sane is true of a departure based on a ground
that the Sentencing Comm ssion expressly rejected. Id. I n
upwardly departing, the sentencing court nust explain why the
Gui delines cal culation is inadequate and why the chosen sentence i s
appropri ate. Lanbert, 984 F.2d at 663. This court affirns

reasonabl e departures that are based on acceptable reasons. |[d.



The probation officer recormended a crimnal history category

of Il, based on one prior conviction for possession of a firearmby
a convicted felon. The district court stated that category Il does
not adequately predict the likelihood that Garza will commt

further crimes. Abetter predictor, the district court determ ned,
was crimnal history category I1l, which considered a pattern of
i nvol venent withillegal activity and crimnals. The court thought
that four events fornmed the pattern. They occurred in 1973, 1977,
1985, and 1992.

1973. In 1973, Garza and three others were arrested for
i nporting and possessi ng cocaine. The substance turned out not to
be cocaine but a white crystalline substance that was not
controll ed. This arrest was not considered in the PSR s
calculation of Garza's crimnal history because there was no
illegal activity.

The district court considered that incident not for its
crimnal nature; inporting and possessing a non-controlled
substance was not unlawful. Rat her, the court stated that the
incident indicates that even an arrest did not keep Garza from
engaging in later drug trafficking. The incident, in conbination
wth the later incidents, shows a pattern of Garza associating with
peopl e involved in the drug trade. The court stated that, even
W t hout consi dering the 1973 i nci dent, the renai nder of the pattern
i ndicates a high likelihood of recidivism

1978. In 1978, Garza was convi cted of possessing nmari huana.

He had assisted others in | oading a vehicle with approxi mately 500



pounds of mari huana. He was given a probated sentence. This 1978
conviction was not considered in the PSR s crimnal history
cal cul ation because it occurred nore than ten years before the
instant offense. U S.S.G 8 4Al1.2(e)(2), (3).

In the district court's opinion, this conviction is another
part of the pattern of drug trafficking and associating with drug
traffickers. The court believed that, as such, it is a predictor
of the Ilikelihood of future drug trafficking and should be
considered. This is the conviction upon which the court primarily
relied in upwardly departing. Even though Garza received a
probat ed sentence nore than ten years earlier, the court considered
it because of its simlarity to the instant offense.

1985. Garza's 1985 conviction was for possession of a firearm
by a convicted felon, and the probation officer did consider it in
arriving at a crimnal history category of 11. In the incident
that gave rise to the conviction, another person arrived on the
scene carrying nore than 100 grans of cocaine for delivery to
Garza. Garza was not charged with a drug of fense.

The district court stated that this incident was part of the
pattern, not because of the firearmconviction or because Garza was
the intended transferee of the cocaine, but because it indicates
that drug traffickers "are the kind of people he hangs around
wth." It shows continued association with people involved in the
drug trade.

1992. The instant offense, of course, is not a prior offense

ordinarily includable in the crimnal history cal cul ation. See



US S G 8§ 4A1.2(a)(1). The district court cited it, though, as
i ndi cative of the continuation of Garza's wel | -established pattern
of involvenent wth drug traffickers. A crimnal history
calculation that ignored such a pattern, the district court
bel i eved, under-represented the likelihood that Garza will conmmt
nore crimes.

Limting the crimnal history <calculation to the one
conviction in 1985 prevented consideration of a continuing 15-year
pattern of conduct. The district court's explanation that the
pattern is predictive of Garza's future conduct is reasonable. A
one-level increase in crimnal history category is the snmall est

possi bl e departure. See Lanbert, 984 F.2d at 662 (in departing,

court nust consider each successive crimnal history category).

AFFI RVED.



