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PER CURI AM !

Ef rain Zuni ga- Amar o (Zuni ga- Amaro) appeal s his conviction on
drug trafficking charges. He asserts that the district court erred
in refusing to suppress the fruits of a search and in failing to
suppress statenents he nade to | aw enforcenent officers. W find

no error and affirm

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



l.

Zuni ga- Amaro was arrested and charged with conspiracy and a
substantive count of possession wth intent to distribute
approximately 401 kilograns of nmarijuana. During pretrial
proceedi ngs, Zuni ga- Amaro noved to suppress evidence, contending
t hat evi dence was sei zed at a checkpoi nt wi thout probabl e cause and
W t hout consent. Zuni ga-Amaro al so noved to suppress evidence of
statenments nmade w t hout wai ver of counsel and under circunstances
of coercion.

The district court, after a suppression hearing, denied both
nmotions. A jury convicted Zuniga-Amaro of both counts. Zuniga-
Amar o was sentenced to concurrent terns of 80 nont hs incarceration.
Thi s appeal foll owed.

.
A

Zuni ga- Amaro argues first that the district court erred in
refusing to suppress the fruits of the search because the detention
and search by the Border Patrol beyond the questioning regarding
his citizenship was wi t hout probable cause and violated his rights
under the Fourth Amendnent.

At the suppression hearing, TomHi cks, a Ryder Service Center
Manager, testified that as he was driving into the service center
yard at 8:25 in the evening, he noticed unauthorized vehicles
parked there. A red Suburban was parked behind a tractor-trailer
that was about to |eave. Hicks testified that |oading and

unl oading of any vehicle in the yard was unacceptable. Hi cks



recogni zed Zuni ga- Amaro and codefendant G| bert Mreno, two Ryder
driver-enpl oyees, who were driving the tractor-trailer. He called
Edward Brook, manager for Ryder Distribution Resources, and
reported suspected drug-related activities at the service center.

Brook testified that, having been alerted by H cks, he was
al so suspicious and called Paul Craine, a DEA agent. Brook told
Agent Craine about the incident and gave a description of the
truck-trailer. Brook also provided a "unit nunber."” Br ook
described the rig and trailer and requested that the trailer be
searched when it passed through the Falfurrias checkpoint, a
per manent checkpoi nt | ocated about eighty mles fromthe Mexican
bor der. Agent Craine relayed the information to Border Patrol
Agent M ke MCord and gave a description of the truck and the
trailer. M ke Patrick, a Border Patrol Agent at Falfurrias,
testified that he was alerted by radio to be on the | ookout for the
rig. He was further informed that the trailer m ght be carrying
cont r aband.

Fifty mnutes later, Zuniga-Amaro and Mrreno arrived at the
checkpoi nt. Zuni ga- Amaro was dri vi ng. Agent Patrick conducted a
routine immgration check and i nquired concerning their citizenship
and requested a bill of lading. Everything checked out all right
until he noticed that the trailer did not have an inspection door
and, aided by his flashlight, he saw "l aughi ng heads eati ng" on the
si de panel, matching the description of the suspect trailer. Agent
Patrick estimated that he detained the rig about one mnute so he

could |l ook at the back of the trailer.



Agent Patrick then asked Zuniga-Amaro if he would drive to the
secondary search area. Zuniga-Amaro replied, "Sure, okay." Bot h
Zuni ga- Amar o and Moreno wal ked to the rear of the trail er and Agent
Patrick asked Zuniga-Amaro "if he would m nd opening the trailer"”
so he could look inside. Zuni ga- Amar o consent ed. " Sever al
m nutes" |lapsed fromthe tinme Agent Patrick first detained the rig
until he asked Zuniga-Amaro to open the trailer. Agent Patrick
clinbed in and observed "duffle bags and soft-side |uggage and
pl asti cs bags stacked all around the edges of the boxes of salad."”
Patrick cut open one bag, which contained marijuana. A total of
1200 pounds of marijuana was found in the trailer. Zuni ga- Amar o
and Moreno were arrested.

The district court concluded that the truck was lawfully
st opped pursuant to routine inmgration questioning. The district
court held that the information obtained by Agent Patrick raised a
"reasonabl e suspicion" and justified the detention and trip to
secondary, where Zuniga-Amaro then consented to a search. The
district court also held that Brook consented to the search of the
trailer, thereby rendering Zuniga-Amaro's consent "superfluous."
The district court al so concluded that, in |light of "circunstances
observed by Tom Hicks and eventually comunicated to the DEA "
probabl e cause existed to search the trailer even w thout consent.

Zuni ga- Amaro contests the determ nati on of probabl e cause and
the viability of Brook's consent. He also argues that, due to the
| ack of probable cause, the agent viol ated the Fourth Anendnent by

referring him to secondary and questioning him about anything



beyond his inmm gration status.

In routine traffic stops, tenporary detention for questioning
generally requires that "the officer nust also have reasonable
suspicion of illegal transactions in drugs or of any other serious
crine." See United States v. Kelley, 981 F.2d 1464, 1468, 1470
(5th Gr. 1993). But, greater intrusions are allowed at permnent
checkpoi nts wi thout viol ating Fourth-Amendnent rights. See United
States v. Martinez-Fuerte, 428 U S. 543, 557-67, 96 S.Ct. 3074, 49
L. Ed.2d 1116 (1976). "Vehicles may be ordered into secondary
search areas at permanent checkpoints w thout probable cause or
"individualized suspicion."” United States v. Dovali-Avila, 895
F.2d 206, 207 (5th Cr. 1990); United States v. Garcia, 616 F.2d
210, 211-12 (5th Gr. 1980). O course a warrantl ess search of
that sanme vehicle requires consent or a determ nation of probable
cause. Dovali-Avila, 895 F.2d at 207.

Thus, to determ ne whether the officers were justified in
referring the vehicle to secondary i nspection, we need not consi der
whet her the district court's findings of reasonabl e suspicion and
probabl e cause are supported by the record. No reason is required
to order a vehicle to secondary at permanent checkpoints. Dovali -
Avila, 895 F.2d at 207. Zuni ga-Amaro does not contest his consent
to the search once the vehicle was in the secondary search area.
Because Zuni ga- Amaro consented to the search, the district court
correctly denied the notion to suppress the fruits of the search.

B

Zuni ga- Amaro also argues that statenents he mnade during



custody were i nvoluntary and were i nduced by t he Governnent agent's
prom se that the | aw woul d permt a sentence at the "l ower end" of
the guidelines if he admtted his guilt.

"Vol unt ari ness depends upon the totality of the circunstances
and nust be eval uated on a case-by-case basis. [A] confession is
voluntary in the absence of official overreaching, in the form
either of direct coercion or subtle fornms of psychol ogica
persuasion.” United States v. Rojas-Martinez, 968 F.2d 415, 418
(5th Cr.) (citations omtted), cert. denied, 113 S.Ct. 828 (1992).
Encouraging a defendant to tell the truth or indicating that his
cooperation would be nmade known to the court does not render a
subsequent confession involuntary. See United States v. Paden, 908
F.2d 1229, 1235 (5th Gr. 1990), cert. denied, 111 S C. 710
(1991); United States v. Ballard, 586 F.2d 1060, 1063 (5th GCr.
1978). Nor do truthful statenents nmade by authorities regarding
t he possi bl e penalties involved. Paden, 908 F.2d at 1235; Ball ard,
586 F.2d at 1063. Such comments, if made in a non-coercive manner,
all ow the defendant to make an "infornmed and intelligent appraisal
of the risks involved." Ballard, 586 F.2d at 1063.

"The [Governnment bears the burden of proving by a
preponderance of the evidence that both the waiver of Mranda
rights and the confession were voluntary." United States v.
Rayner, 876 F.2d 383, 386 (5th Cr.) (citation omtted), cert.
denied, 493 United States 870 (1989). The district court's
rulings on notions to suppress based on questions of law are

reviewed de novo. United States v. Col eman, 969 F. 2d 126, 129 (5th



Cir. 1992) (citation omtted).

When he was arrested, the officers read Zuniga-Amaro his
Mranda rights froma standard form Zuni ga-Amaro stated that he
under st ood themand signed the form Zuni ga- Araro di d not request
an attorney at that tine. Zuni ga-Amaro deni ed any know edge of the
marijuana and said that he was "not involved in the | oading."

Ti mJung, a DEA agent, net wi th Zuni ga- Amaro the next norning
and again gave himthe Mranda warnings. Zuniga-Amaro signed the
form and indicated that he understood his rights. Zuni ga- Amar o
never requested an attorney. Zuni ga- Amaro again denied any
know edge of the marijuana.

Agent Jung then told Zuniga-Amaro that the evidence agai nst
hi m provi ded by Hi cks was strong and that the charges against him
were serious, constituting a federal offense. Agent Jung expl ai ned
that neither probation nor parole would be available for such an
of fense. Agent Jung deni ed naki ng any threats or prom ses. Agent
Jung expl ai ned the sentencing guidelines, characterizing them as
having a "high side" and a "low side,"” and he explained that his
acceptance of responsibility for the crinme could result in a
sentence at the "lower end" of the guideline,. Agent Jung al so
expl ained that substantial cooperation with authorities could
result in alighter sentence but that any agreenents had to be nade
between his attorney and the United States Attorney. He also
stated that, even as to acceptance of responsibility, only the
United States Attorney could nmake a deal. Agent Jung nmde no

representation as to the range of years of his potential sentence.



Not admtting any participation, Zuniga-Amaro was placed in a
hol di ng cel | .

After Agent Jung interviewed Mireno, Agent Jung and anot her
agent drove Mreno and Zuni ga-Amaro to Corpus Christi. On the way,
Moreno told Jung that he woul d take responsibility for half of the
mar i j uana. When Agent Jung inquired what "half" neant, Mbreno
expl ai ned that he and Zuni ga- Amaro wer e bei ng pai d $40 per pound to
transport the marijuana and that they would divide the proceeds.
Agent Jung told Moreno that he could not take responsibility for
"hal f" if he knew all the marijuana was in the trailer. Mor eno
admtted that the red Suburban was the source of marijuana.

Agent Jung asked Zuni ga-Amaro, who had been listening, if
Moreno' s account was correct, and he replied "yes." Zuni ga- Amar o
al so admtted that he knew the marijuana was in the truck and he
was getting half of the $40-per-pound proceeds for hauling it.
Zuni ga- Amaro admtted that the marijuana cane fromthe red Suburban
and that they were transporting it to Houston to unload it.

The district court concluded that the statenments nmade by
Zuni ga- Amaro were nmade by one "fully informed of his rights.” The
district court held that, because comments nade by DEA Agent Jung
were properly qualified by "noting the discretion of the judge and
the prosecutor” and did not constitute threats or prom ses, Zuniga-
Amar o made his confession voluntarily and under circunstances that
wer e not coercive.

The district court held further that Agent Jung' s remarks

about the sentencing guidelines and the seriousness of the evidence



agai nst Zuni ga- Amaro were the "only circunstances tending to show
coercion,"” and that those comments were "substantially correct."”
The district court made a fact finding that "Zuniga-Amaro's
decision to speak was not a result of the statenents nade by the
agent, but of his reasoned choice that cooperation was in his best
interest."

The agent's comment that acceptance of responsibility would
put Zuni ga- Amaro on the | ow rather than the high end of the range
was not technically correct; it sinply |lowers the overall range.
The agent's coment however was still "substantially correct™
because acceptance of responsibility does tend to | ower the range
of puni shnent.

The district court found that the agent described "two ways"
Zuniga-Amaro mght get a reduced sentence: acceptance of
responsibility and substanti al assistance. The district court al so
found that this did not anpbunt to saying that "there were no
ot hers." On that basis, the district court found that the agent
was essentially telling Zuni ga- Amaro and Moreno "what the | aw says
unl ess the court exercises discretion at the end of a trial and
decides to award acceptance of responsibility anyway, or there's
sone ot her factors of departure.” The district court's ruling that
the cooments made by the agent were "substantially correct” was not
error. The agent stated in effect that he could not guarantee any
reduced sentence; but that the district court, as well as the
prosecutor, would be involved in any ultimte decision. Assum ng

that Zuniga-Amaro relied on these representations, they do not



underm ne the ultimate finding that Zuniga-Amaro nade a "reasoned
choi ce that cooperation was in his best interest."

This is not a case, as Zuniga-Amaro suggests, where a DEA
agent makes "certain promses, [that] iif not Kkept, are so
attractive that they render a resulting confession involuntary."
Streetman v. Lynaugh, 812 F.2d 950, 957 (5th Cr. 1987). In light
of the record as a whole, the finding that Zuniga-Amaro's
confession resulted from his inforned choice after the agent
provided substantially correct information is not clearly
erroneous. The district court did not err in declining to suppress
Zuni ga- Amar o' s st atenents.

AFF| RMED.
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