IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7593
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

BI LLY RAY SHOWS, |11,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. CR- E92-00004( B)

March 16, 1993
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Billy Ray Shows |l asserts that the district court erred in
denying his notion to wwthdraw his plea. He argues that the
enhancenents to his sentence in the presentence report constitute
a breach of the plea agreenent and establish a "fair and j ust
reason"” for withdrawing his plea. Further, he contends that the
Governnent did not carry its burden of show ng prejudice.

There is no absolute right to withdraw a plea; however, "[a]
district court may permt a defendant to withdraw a guilty plea

at any tinme prior to sentencing upon a showi ng [by the defendant]

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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of a fair and just reason.” United States v. Daniel, 866 F.2d

749, 751-52 (5th Gr. 1989) (internal quotations and citations
omtted); Fed. R Crim P. 32(d).

Shows was assisted by counsel and entered a know ng and
voluntary plea of guilty. G ven that Shows has not asserted his
i nnocence, to permt wthdrawal of the plea would "substantially
i nconveni ence the court” and "would waste judicial resources.”
See Daniel, 866 F.2d at 751 (citations omtted). The |ack of
prejudice to the Governnent does not nandate perm ssion to
wthdraw the plea. 1d. at 752. The district court did not abuse
its discretion in finding that Shows failed to present a "fair
and just reason"” for withdrawing his plea. |[|d.

Shows contends that the district court m sapplied the
guidelines in sentencing him He argues that U S. S.G § 2A2.2
relating to aggravated assault should not apply because he did
not "intend" to do bodily harmto his sister or her husband.

This Court reviews de novo applications of the sentencing

guidelines for errors of law United States v. Oero, 868 F.2d

1412, 1414 (5th Gr. 1989). A district court's findings of fact
regardi ng sentencing factors are disturbed only if they are

clearly erroneous. United States v. Franco-Torres, 869 F.2d 797,

800 (5th Cir. 1989).

Section 2K2.1(c)(1)(A) provides that §8 2X1.1 applies when a
def endant used or possessed a firearmin connection wth another
of fense. Wen the other offense is expressly covered by another
gui deline section, 8 2X1.1(c) includes a cross-reference to that

section--in this case, aggravated assault in §8 2A2.2. The
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application note to 8 2A2.2 defines aggravated assault as "a
fel oni ous assault that involved (a) a dangerous weapon with
intent to do bodily harm(i.e., not nerely to frighten), or (b)
serious bodily injury, or (c) an intent to commt another
felony." US S G 8§ 2A2.2, comment. (n.1). This Court has found
that the assault offense of § 2A2.2 is "akin to the federal

of fense of assault with a dangerous weapon with intent to do

bodily harm" United States v. Perez, 897 F.2d 751, 753 (5th

Cr.), cert. denied, 111 S.C. 177 (1990). The actor nust be

judged not by his undiscl osed purpose to frighten, but fromhis
vi si bl e conduct and "what one in the position of the victimm ght
reasonably conclude."” 1d.

The district court found that firing a deadly weapon at M.
and Ms. Purvis' noving autonobile and shooting the tires evinced
a clear intent to do bodily harm M. and Ms. Purvis understood
Shows's ability to do harm The finding of the district court is
pl ausible in light of the record and, therefore, not clearly
erroneous. Accordingly, there was no error in applying 8 2A2. 2.

AFFI RVED.



