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POLI TZ, Chief Judge:”

Convicted by a jury of controlled substance offenses, Juan
Martinez-Mancilla and Raul Gonzal ez-Ri os appeal, conplaining of
i nproper coments by the prosecutor. Concl uding that these

coments, albeit inproper, did not deny the defendants a fair

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



trial, we affirm

Backgr ound

Martinez-Mancilla offered to sell Larry Councilmn, an
under cover DEA agent, 120 kil ogranms of mari huana which he said he
had transported from Mexico. They agreed on a price of $95, 000.
Martinez-Mancilla arranged a neeting between Councilman and the
owners of the contraband, the Lara-Rodriguez brothers, to finalize
the terns of the transaction. Gonzales-Rios arrived with M guel
and Carlos Lara-Rodriguez for that neeting, although he was not
present during the negotiations. After confirmng quantity and
price, Mguel Lara-Rodriguez told Councilman to neet hi min an hour
at a nearby grocery store where they were to nmake the exchange by
swi tching cars.

The Lara-Rodriguez brothers left with Gonzal ez-Ri os and drove
to a house where a DEA surveillance unit observed CGonzal ez-Ri os
| oad enpty feed bags into the trunk of a red Buick. The Buick was
driven to the rear of another house, where the surveillance team
lost it, but it reappeared, driven by Gonzal ez-Ri os, at the grocery
store where the exchange was to take place. M guel Lara-Rodriguez
arrived separately. Councilman arrived shortly thereafter.
Gonzal ez-Rios opened the trunk of the red Buick and showed
Counci Il man the mari huana, sonme of it inside the feed bags. At
Counci Il man's instructions, Gonzalez-R os drove the red Buick to
Counci l man's notel, where he was arrested and the mari huana was

sei zed. Lara-Rodriguez |eft the grocery store in the car



supposedl y contai ning the noney. He escaped but w thout the noney;
the DEA had not placed noney in the car. Martinez-Mancilla was
apprehended thereafter.

A grand jury indicted Martinez-Mancilla and Gonzal ez-Ri os for
conspiracy to possess wth intent to distribute nore than
100 kil ograns of mari huana in violation of 21 U S.C. §8 846 and for
the underlying substantive offense of possession with intent to
distribute 117 kil ogranms of mari huana i n contravention of 21 U S. C
8§ 841(a)(1). Both defendants testified, admtting illegal entry
into the United States but claimng to be nere bystanders at the
scene of the drug transaction. The jury convicted the defendants
on both counts. Martinez-Mancilla was sentenced to 70 nonths
i nprisonment and Gonzalez-Rios was sentenced to 60 nonths.
Martinez-Mancilla tinely appeal ed. Gonzal ez-R os' appeal was | ate

but was allowed by the district court pursuant to F.R A P. 4(b).

Anal ysi s
The sole issue presented for review is the propriety of
certain comments nade by the prosecutor during rebuttal argunent.
The obj ectionabl e comments were as foll ows:

PROSECUTOR: There is a certain passion, alittle anger,
right, that people who break the Iaw who cone into the
United States. First of all, they have already broken
the law, who have the audacity to conme here and hide
behi nd the sane principles that we are told such as the
presunption of innocence.

You know, the presunption of innocence is there to
protect the innocent, not to shield the guilty.

So it makes ne nad, | adies and gentl enen, that they
can cone and stand here behind those attorneys that are

3



being paid to defend them.

COUNSEL FOR MARTI NEZ- MANCI LLA:  Your Honor? Excuse ne,
M. Lara. | have to object to that, Your Honor, because
the defendant, as you explained earlier to the court at
the very beginning of the jury .

PROSECUTOR: What is his objection, Your Honor?

COUNSEL FOR MARTI NEZ- MANCI LLA:  That he is entitled to

presunption of innocence regardl ess of considering what

country he is fromor what his creed or religion. Those

are your own words, Judge.

THE COURT: Ladies and gentlenent of the jury, renenber

my instructions to you. Any tine reference is made to

law that is inconsistent to that which | have given you

in your instructions, you are to disregard all together.

You may proceed.

PROSECUTOR: | don't care where they are from But there

is no question that they are here illegally and they

broke the law to cone here. And they will continue to

break the |aw And that's exactly what they did when

they got involved in this drug case.

And it does nmake ne nad. It does that they can
stand here with a straight face and tell you that, to get

up on the stand [and] lie to you.

At the conclusion of argunent, both defendants noved for a
m strial, which was deni ed.

We agree with the defendants that the above-quoted comments
were i nproper. "A prosecutor may not give a personal opinion about
the veracity of a witness."! Even nore egregiously, a prosecutor
may not inply that a defendant shoul d be deni ed the presunption of
i nnocence because of his alienage or his crimnal history. The
governnent's argunent that the jury nore likely interpreted the

reference to illegal entry as an attack on the defendants'

. United States v. Murrah, 888 F.2d 24, 26 (5th Cr. 1989).



credibility is disingenuous. The prosecutor decried "the audacity"”

of illegal entrants who "hi de behi nd" the presunption of innocence;

the rel evance of that vitriol to credibility is secondary at best.
We rem nd:

As representative of the governnent the prosecutor
conpelled to seek justice, not convictions. Justice
served only when convi ctions are sought and secured in a
manner consistent with the rules that have been crafted
W th great care over the centuries. Those rul es have not
resulted from happenstance or indifference but are the
product of neasured, reasoned t hought, marchi ng under the
gui don that crimnal convictions should be based upon
guilt clearly proven in a calm reflective atnosphere,
free of undue passion and prejudice.?

i s
is

Prosecutorial argunent of the type chall enged herein does viol ence
to this coveted standard.

Qur conclusion that the prosecutor's remarks were i nproper,
however, is only the first step of our analysis. | npr oper
prosecutorial coments do not warrant reversal unless they
substantially affect the defendant's right to a fair trial. This
determ nati on depends on the nagni tude of the prejudicial effect of
the statenments, the efficacy of the district court's cautionary
instruction, and the strength of the evidence of guilt.® W review
the district court's denial of a notion for a mstrial based on

prosecutorial msconduct for abuse of discretion.* Applying this

2 ld., 888 F.2d at 27.

3 Murrah; United States v. Lokey, 945 F.2d 825 (5th Cir.
1991) .

4 United States v. Rocha, 916 F.2d 219 (5th Cir. 1990),
cert. denied, us. , 111 S. . 2057, 114 L.Ed.2d 462
(1991).




standard, we decline to vacate the convictions and order a new
trial.

The evi dence agai nst bot h def endants was strong. Council man's
testinony directly proved their conplicity. According to
Counci | man, Martinez-Mancilla conducted the initial round of
negotiations for the sale of marihuana which he admttedly had
brought into the country and Gonzal ez-Rios drove the vehicle
containing the mari huana to the exchange site, where he opened the
trunk to display it to Councilman. By contrast, the prejudicia
ef fect of the offending comments, considered in the context of the
prosecutor's closing argunent as a whole and in the wake of the
district court's instructions, was weak. A nore pointed curative
i nstruction should have been given.®> W nonethel ess concl ude t hat
on bal ance the i nproper coments do not undermne the reliability
of the jury's verdict.

AFFI RVED.

5 See United States v. O Banion, 943 F.2d 1422 (5th Gr.
1991) .



