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COASTAL MOBI LE HOVES, | NC.
ET AL.,
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GENERAL ELECTRI C CREDI T,
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Appeal fromthe United States District Court
For the Southern District of Texas
(CA- G 86-406)

(June 9, 1993)

Before POLI TZ, Chief Judge, KING and BARKSDALE, Circuit Judges.
POLI TZ, Chief Judge:”’

Coastal Mbobile Honmes appeal s an adverse summary judgnent and
various other orders entered in the course of their litigation with
Ceneral Electric Capital Corporation (formerly, General Electric

Credit Corp.). Finding no error, we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Fact ual Backqgr ound

This suit arises out of the financing agreenents between
Coastal Mobile Honmes and Ceneral Electric Credit Corp. (CGECO
CECC provided financing for Coastal's inventory of nobile hones
under various prograns, including an "Accelerated Equity Plan"

(AEP). Wien Coastal sold a nobile honme on credit, Coastal received

a retail installnent contract payable to Coastal over 12-15 years
and a security interest in the nobile hone. Coastal, in turn
pl edged retail installnent contracts to GECC as collateral for

| oans made by CGECC to Coastal under the AEP. CECC served as
servicing agent on the retail installnment contracts; custonmers
paynments were sent directly to GECC and were applied both to reduce
the custoners' accounts wth Coastal and to reduce Coastal's
accounts wth GECC.

Coastal charged higher interest to its custoners than it was
charged by GECC. Over tine, the custoner woul d owe a | arger anount
t han Coastal owed CGECC for suns advanced secured by the custoner
account. |If the custoner paid the account in full, there would be
a credit to Coastal's reserves. As custoners failed to pay,
however, the anounts realized on the retail contracts were |ess
than the bal ances Coastal owed GECC. Coastal contends that GECC
m sapplied funds paid on the custonmer accounts and converted funds

in Coastal's reserve account.



Pr ocedur al Backgr ound

Coastal ! sued GECCin state court, allegi ng GECC converted and
did not properly account for custoner paynents. GECC renoved the
case to federal court in October 1986, and thereafter filed a
counterclaim against Coastal for anmobunts due on its | oans.
Al t hough the court's scheduling order set a June 2, 1987 deadline
for anmendnents to the pl eadings, Coastal first noved for |eave to
anend its conplaint on February 27, 1989, just days before the
di scovery cut-off. The district court denied the notion.

CECCfiledits first notion for sunmary judgnent in July 1987.
Goastal requested and was granted an extension of tinme to respond
to the notion to allow it to undertake additional discovery; the
nmoti on was denied as premature. In March 1989 GECC refiled its
summary j udgnent notion. The district court granted the notion and
denied all clains? except the request for an accounting. CECC,
wth l|leave of court, later filed another notion for sunmary
j udgnent and Coastal filed a cross-notion on the accounting claim
The district court granted judgnent in favor of GECC on this claim
as well.

Finally, in early 1992, Coastal attenpted for the first tinme

. Ri chard and Betty Croft, Coastal's only sharehol ders and
officers, also joined in the suit. The district court found that
t hey | acked standi ng and granted summary judgnment in favor of GECC
on their clains. This order was not chall enged on appeal.

2 The district court granted summary judgnent on Coastal's
clains alleging breach of the capital Iloan and servicing
agreenents, conversion, breach of contract to provide retail
financing, charging usurious interest, and tortious interference.



to file an answer to GECC s counterclains. The district court
struck the answer as untinely, entered a default judgnent in favor
of CGECC, and referred the matter to a nmmgistrate judge for a
heari ng on damages. The nmmgi strate judge submtted findings and
recommendati ons which the district court adopted. Wen judgnent
was entered in favor of GECC, Coastal noved for Rule 60(b) relief
fromthe earlier summary judgnent orders based on allegedly new
evi dence presented at the danages hearing. The district court

denied the notion and Coastal tinely appeal ed.

Anal ysi s

The Procedural Mbtions

(1) The Motion to Amend

First, Coastal appeals the district court's denial of its
motion to anend filed 21 nonths after the deadline set by the
court's scheduling order. W reviewthe district court's decision
only for abuse of discretion® and, given Coastal's |engthy,
i nexcusabl e delay in filing its notion,* find none.

(2) Sanctions

Coastal also appeals the district court's inposition of

sanctions for counsel's failure to appear, in person, at a status

3 GQuthrie v. J.C Penney Co., 803 F.2d 202 (5th Gr. 1986).

4 When delay in filing a notion for leave to anmend is
particul arly egregious, the burden shifts to the noving party to
denonstrate that the delay was "due to oversight, inadvertence or
excusable neglect." Gegory v. Mtchell, 634 F.2d 199, 203 (5th
Cr. 1981).



conference. Counsel asserts that he operated under the good faith,
al beit mstaken, belief that he was entitled to appear by
tel ephone. W defer to the district court's factual findings in
support of a sanction order and review the decision to inpose
sanctions only for abuse of discretion.® An attorney's subjective
good faith is no defense to sanctions; Rule 11 requires that the
attorney's actions be objectively reasonabl e under t he
circunstances.® W find no abuse of discretion.

(3) Appointnment of Special Master

Coastal appeals the district court's denial of a notion to
refer the case to a special naster. The argunent on appeal is
sinply a reassertion of two other conplaints: (1) GECC failed to
cooperate in discovery and (2) it was entitled to an accounti ng.
Coastal asserts that a special nmaster should have been appoi nted
"to exam ne the original source docunents of GECC and prepare the
accounting which Plaintiffs-Appellants were entitled to." There
are at least two flaws with this argunent: (1) the district court
concl uded that CGECC had not acted inproperly during the discovery
process; and (2) the district court determ ned that Coastal was not
entitled to an accounting.’ Coastal's request was essentially an

attenpt to have a speci al master conduct di scovery onits behalf --

5 Thomas v. Capital Sec. Servs., Inc., 836 F.2d 866 (5th
Cir. 1988) (en banc).

6 | d.

! See infra section I1(5) of this opinion.



the district court did not err in denying the request.

1. The Summary Judgnent Mbtions

Coastal appeals the district court's orders granting GECC s
notions for sumary judgnment® and denyi ng Coastal's cross-notion on
the accounting claim W reviewthe grant of a sunmary judgnent de
novo, review ng the evidence and i nferences therefromin the |ight
nost favorable to the nonnoving party.® "[T]he plain | anguage of
Rul e 56(c) mandates the entry of summary judgnent, after adequate
time for discovery and upon notion, against a party who fails to

make a showi ng sufficient to establish the exi stence of an el enent

essential to that party's case, and on which that party will bear
8 Coastal al so asserts that summary judgnment was inproperly
granted on several issues which the district court never

considered. For exanple, Coastal contends that CGECC s breach of
its duty of good faith and fair dealing under the |oan agreenents
is evidenced by the fact that it engaged in commercially
unr easonabl e resal es of forecl osed nobile honmes. The fatal flawin
this argunent is that Coastal raised the comrerci al reasonabl eness
of the foreclosure sales for the first tinme in its anended
conplaint which the district court did not permt. Simlarly,
Coastal contends that the district court inproperly granted sumary
] udgnment on its fraud claim all eging that CECC nmade
m srepresentati ons about the AEP; again, no such fraud clai mwas
raised in Coastal's original conplaint and, consequently, the
merits of such a claim were not before the district court on a
motion for summary judgnent or otherw se. As with nmuch of
Coastal's conduct in the district court, Coastal's argunent on
these issues "flirts with the spirit of Rule 11."

o US Fidelity & Guaranty Co. v. Wggington, 964 F.2d 487
(5th Cr. 1992); Baton Rouge Building & Const. Trades Council .
Jacobs Constructors, Inc., 804 F.2d 879 (5th Cr. 1986).



t he burden of proof at trial."?°

(1) The Conversion Caim

Coastal contends that GECC converted funds which should have
been part of Coastal's reserve account. Money, however, cannot be
the subject of a conversion action unless the nobney can be
identified as a specific chattel.' Because Coastal's conversion
claim was not for specific, identifiable currency,?? summry
judgnment in favor of GECC is appropriate as a matter of |aw

(2) Breach of Fiduciary Duty d ains

Coastal also clainms that GECC breached its fiduciary duty to
keep accurate records. This claimalso fails as a matter of | aw
CECC and Coastal had a debtor-creditor relationship under the | oan
agreenents; such a rel ationship does not create fiduciary duties.?®
GECC al so had no fiduciary duty to Coastal as its agent.! "The
al | eged principal nust have the right to control both the neans and

the details of the process by which the alleged agent is to

10 Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986).

1 Di xon v. State, 808 S.W2d 721 (Tex.App. 1991); Upper
Val l ey Aviation v. Mercantile Nat. Bank, 656 S.W2d 952 (Tex. App.
1983) .

12 Collin County Sav. & Loan v. MIler Lunmber Co., 653
S.W2d 114 (Tex. App. 1983).

13 FDIC v. Coleman, 795 S.W2d 706 (Tex. 1990).

14 Agency is a fiduciary relationship. Matter of Carolin
Paxson Advertising, Inc., 938 F.2d 595 (5th Gr. 1991) (applying
Texas | aw).



acconplish his task. Absent proof of the right to control, only an
i ndependent contractor relationship is established."? Coast al
presented no summary judgnent evidence that it exercised any
control over GECC in its role as servicing agent on the retail
install ment contracts. Sunmary judgnment was proper on Coastal's
clains of breach of fiduciary duty.

(3) Breach of Duty of Good Faith

The Texas Suprene Court has consistently held "that a duty of
good faith is not inposed in every contract but only in specia
rel ati onshi ps marked by shared trust or an i nbal ance i n bargaining
power. "' As noted above, there is no such special relationship in
this case. Accordingly, there was no duty of good faith and fair
deal i ng whi ch GECC coul d have breached.

(4) The Usury daim

Inits original petition, Coastal contended that GECC charged
usurious interest rates because they charged fi nance charges on the
retail installmnment contracts and charged i nterest to Coastal onits
debt. The district court found that because the charges were based
upon different obligations, the usury claimwas "totally absurd."
We agree. On appeal, Coastal nerely contends that it nade a
general wusury claim and that GECC failed to present summary
j udgnent evidence that it did not charge usurious interest. As the

party with the burden of proving the usury claim Coastal, not

15 ld. at 598 (citations omtted).

16 FDIC v. Coleman, 795 S.W2d at 708-09.



GECC, had the burden to conme forward with evidence to establish the
el ements of the usury claim?! This Coastal failed to do. The
district court properly granted sunmary judgnent.

(5) Breach of nligations as Servicing Agent/
Accounting C aim

Coastal clainms that GECC breached its obligations as servicing
agent on the retail installnent contracts because, by its own
adm ssi on, GECC sent nonthly Inception to Date Transacti on Reports
which were only estimates rather than accurate statenents of the
custoner accounts. Coastal alleges that because of this breach and
because of alleged inconsistencies in the statenents provi ded by
CECC, the district court should have granted sunmmary judgnent in
favor of Coastal on their request for an accounting.

In response to Coastal's cross-notion for summary judgnent,
CECC submitted a sworn affidavit expl aining the statenents Coast al
believed to be inconsistent. The district court determ ned that
Coastal's clains were based upon false conparisons and an
unjustifiable msunderstanding of CGECC s accounting system and,
t hus, Coastal had not denonstrated any genuine issue of materi al
fact regardi ng whether GECC nai ntai ned accurate records. Summary

judgnent in favor of GECC on the accounting clai mwas proper.

[11. GECC s Counterclaim

Coastal contends that GECC s counterclai m should have been

di sm ssed because the pleading failed to contain a short statenent

17 Cel ot ex.



of the basis for the court's jurisdiction.® The district court
found the counterclaim deficient under Rule 8, but noted that
dism ssal would only be appropriate if the defect could not be
cured by anendnent. The district court also determ ned that, when
considered with other pleadings, the counterclaimwas not fatally
def ective!® and should not be dism ssed. Coastal does not and
cannot dispute that there was conplete diversity between the
parties and the amount in dispute on the counterclaim exceeded
$10,000, the jurisdictional ad damum threshold when suit was
filed. The district court's exercise of jurisdiction over the
count ercl ai m was proper.

Finally, Coastal contends that it was deprived of a full
hearing on the damages issue because it was not permtted to
present evidence that (1) CGECC s sale of collateral was not
commercially reasonable, (2) GECC del ayed posting paynent, and
(3) CGECC charged excessive interest. The district court determ ned
that Coastal was either attenpting to raise affirmative defenses
which were stricken with its answer or raise issues which already
had been resolved against them by way of sunmary |judgnent.
Coastal, however, failed to proffer any rel evant evidence on the
commerci al reasonabl eness of the sales. In fact, the w tness

presented by Coastal could not relate the evidence to any nobile

18 See Fed.R Civ.P. 8.

19 See Tayl or-Cal |l ahan- Col eman Counties Dist. Adult
Probati on De Dole, 948 F.2d 953 (5th Cr. 1991); Hil debrand

"tV
v. Honeywell, Inc., 622 F.2d 179 (5th Cr. 1980).

10



honme involved in this case. The district court also previously
granted summary judgnent in favor of GECC on Coastal's claim of
tortious interference; this claim was predicated upon CGECC s
al l eged del ayed posting of paynents and the excessive interest
rates. As a result, the resolution of these issues in favor of
GECC becane the law of the case.? Again, the district court did

not err in excluding this evidence.

V. The Rule 60(b) Mbdtion

Coastal clains that evidence presented during the danages
hearing on GECC s counterclai mproved that evidence earlier relied
upon in support of summary judgnment for GECC was i naccurate. As a
result, Coastal filed a notion for Rule 60(b) relief asking that
the various summary judgnents in favor of GECC be vacated; this
nmoti on was denied by the district court. W review the denial of
a 60(b) nmotion only for abuse of discretion.?® On appeal, Coastal
appears only to challenge this ruling to the extent that it denied
60(b) relief on the claimof breach of fiduciary duty and cl ains
based upon the del ayed posting of paynents on custoner accounts.
The "new' evidence Coastal relies on includes the contract between
the parties and canceled checks which were in their possession

Coastal presented neither the district court nor this court with

20 See Fed. R Civ.P. 56(d).

21 Aucoin v. K-Mart Apparel Fashion Corp., 943 F.2d 6 (5th
CGr. 1991).

11



any expl anation of why they were unable to obtain this evidence at
the tinme they responded to the notions for summary judgnent. The
district court commtted no abuse of discretion in denying

Rul e 60(b) relief.

Concl usi on

Coastal's conplaints in this appeal arise, not fromany errors
on the part of the district court, but from Coastal's failure to
timely conply with the requirenents of Rule 56. Coastal has
responded throughout this litigation with too little, too |ate.
For the foregoing reasons, we AFFIRM the district court in all

respects.
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