IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7588
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
CHARLES COX,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
(CR-036-S-D-5)

(February 3, 1993)

Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Charl es Cox appeals his conviction of possession of stolen
mail in violation of 18 U S.C. 88 1708 and 3571. Finding no error,

we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

In early May 1991, the Anerican National Bank & Trust Conpany
of Chicago i ssued three trust departnment checks totaling $42, 639. 47
to three separate business entities, representing interest paynents
on mnuni ci pal bonds. The checks were nmailed to the State Street
Bank & Trust at their Boston, Massachusetts, and Newark, New
Jersey, offices. The original checks never reached their intended
destinations but surfaced in M ssissippi.

On May 13, 1991, Cox opened a conmmercial checking account in
the nane of "Craft & Company” with a $50 cash deposit at the day
County Bank and Trust Conpany (the "Bank") in Wstpoint, Mssis-
Ssippi. Later that day, he returned to the Bank and unsuccessful |y
attenpted to w thdraw sone noney. The next norning, a Craft &
Conpany deposit ticket and the three af orenenti oned checks totaling
$42,639. 40 were found in the Bank's night depository. The checks
bore hand-written endorsenments to Charles Cox and Craft & Co. Al so
on that day, Cox tried to nake a withdrawal fromthe account at a
different branch office but was inforned that he would have to go
tothe main office to conplete his transaction. Sonetine |ater the
sane day, Cox tel ephoned the Bank to ascertain the account bal ance
and was i nformed that the bal ance was $50 and that the three checks
pl aced into the night depository had been inproperly endorsed and
that he would need to go the Bank and endorse them properly.

Approxi mately a week later, Oficer Gary Turner of the
West point Police Departnent took handwiting and fingerprint

sanples from Cox and forwarded them to United States postal



i nspectors. Turner also interviewed Cox, who denied ever going to
the Bank, opening the account, seeing any of the checks, or
endorsing them Experts testified that Cox's thunbprint appeared
on one of the checks and that he probably had signed the three
checks as well as the Bank signature card.

Cox testified at trial that he had lied to Turner and that he
had opened the Bank account in question. Cox testified that his
cousin, also nanmed Charles Cox (hereinafter referred to as
Charlie), cane to Westpoint from Chicago to open a |andscaping
busi ness with the defendant and their cousin, Harold Cox. Cox also
testified that, on the afternoon the account was opened, he went to
Charlie's house and watched Charlie endorse false names on the
three checks in question. Cox then endorsed his own nane and the
name "Craft & Co." on the sane three checks. He admtted | ooking
at the checks before endorsing them

When asked to explain why he initially had denied his
i nvol venent when questi oned by Turner, Cox stated that Charlie was
supposed to rei nburse himfor the $50 used to open the account and
t hat when the branch office would not permt himto w thdraw any of
t he noney, he "figured sonething was wong." He stated that at the
time he was questioned by Turner, he "didn't know everything that

was goi ng on" and "start[ed] getting suspicious."

.
At trial, after a jury instruction conference, the district

court gave, inter alia, Jury Instruction 1.35, which read in part




as foll ows:

You may find that a defendant had know edge of a fact if

you find that the defendant deliberately closed his eyes

to what woul d ot herwi se have been obvious to him \Wile

know edge on the part of the defendant cannot be estab-

lished nerely by denonstrating that the defendant was
negligent, careless, or foolish, knowl edge can be
inferredif the defendant deliberately blinded hinself to

t he exi stence of a fact.

During the jury instruction conference, Cox's counsel objected to
t he subm ssion of this instruction.

Also during the initial charge, the court gave Jury |Instruc-
tion G9, which delineated the elenents of the crinme of possession
of stolen mail. The third elenent listed in that charge was that
"t he def endant knewthe itemwas stolen.” The court al so gave Jury
I nstruction 1.05, which cautioned the jury not to disregard or give
special attention to any one particular instruction.

During its deliberations, the jury requested additional
information regarding "knowi ngly having possession of stolen
property." In response, the court resubmtted Jury Instruction
1.35, denomnated as Jury Instruction G2, which was identical to
Jury Instruction 1.35 previously quoted in part. At the sane tine
it submtted Jury Instruction C2, the court cautioned the jury
t hat :

wthregardto all these instructions | amsending you in

response to your questions, that you nust renenber that

you're not to single out one instruction alone as stating

the law, but you must consider nmy instructions to you on
the law as a whole in arriving at your verdict.



L1,

On appeal, Cox argues that the "deliberate ignorance" charge
violated his due process rights because it anpbunted to "judici al
| egi slation" and "extend[ed] the scope of" the offense "beyond the
| egislative intent" by allow ng the governnment to avoid its burden
of proving the "know edge" el enent of the offense. Cox al so makes
an intertw ned argunent that Jury Instruction 1.35 was unconstitu-
tionally vague because the "know edge" instruction and the
"del i berate ignorance" instructions conflict. Hi s argunents are
unavai | i ng.

The standard of review of a claimthat a jury instruction was
i nappropriate is " whether the court's charge, as a whole, is a
correct statenment of the law and whether it clearly instructs

jurors to the principles of |aw applicable to the factual issues

confrontingthem'" United States v. Lara-Vel asquez, 919 F. 2d 946,

950 (5th Cr. 1990) (quoting United States v. Stacey, 896 F.2d 75,

77 (5th Gr. 1990)) (enphasis added in Lara-Vel asquez, further

citation omtted).

The "deliberate ignorance" instruction did not extend the
scope of the offense. It did allowthe jury to infer the "know -
edge" elenent of the crine based upon trial evidence.

The purpose of the deliberate i gnorance instructionisto

inform the jury that it may consider evidence of the

def endant's charade of ignorance as circunstantial proof

of guilty know edge. "[T]he instruction is nothing nore

than a refined circunstantial evidence instruction

properly tailored to the facts of a case . "

ld. at 951 (quoting United States v. Manriquez-Arbizo, 833 F.2d

244, 248 (10th Gir. 1987)).



The "deliberate ignorance" instruction was proper in this
case. W apply a two-part test in deciding whether the district
court erred in giving a "deliberate ignorance" instruction. |d.
at 951-54. Initially, the defendant nust claima |lack of guilty
know edge, and the evidence adduced at trial, viewed in a |ight
nost favorable to the governnent, nust show that he had a subjec-
tive awareness of a high probability of the existence of the
illegal conduct in question. The evidence nust al so show that he
purposely contrived to avoid | earning about the illegal conduct in
question. |1d. A defendant's contrivance to avoid guilty know edge
may be established by direct or circunstantial evidence, including
when he fails to question circunstances that are overwhel m ngly
suspicious. 1d. at 952.

The facts are sufficient to conclude that Cox had a subjective
awar eness that he was involved in illegal activity. He testified
that he "figured sonething was wong." He also testified that he
was becom ng suspicious. Furthernore, when he had an opportunity
to speak with Charlie, he was instructed not to go back to the Bank
because Charlie had gotten the checks "fromsonebody and [Charli e]
didn't know whether they was any good or not." Additionally, when
Tur ner questi oned Cox about the checks, Cox provided m sinformation

and inconplete information. See United States v. Farfan-Carreon,

935 F. 2d 678, 681 (5th Cr. 1991) (lying to officers is evidence of
subj ective know edge of illegal activity). The first prong of the
test for giving the instruction is net by these factors.

The second prong of the test, whether there was a purposeful



contrivance to avoid learning of the illegal conduct, is also net
in this case. Despite his suspicions, Cox failed to question
Charlie about the legitinmacy of the checks. Both the checks and
Charlie ended up in Mssissippi from Chicago. Wen coupled with
Charlie's instruction not to contact the Bank, and the questi onabl e
nature of three checks drawn on the trust account of a Chi cago bank
i n excess of $42,000, originally payable to three separate business
entities unrelated to the Cox famly, the evidence was sufficient
for the jury to infer a deliberate contrivance to avoid guilty

know edge. See Lara-Vel asquez, 919 F.2d at 952.

Cox asked no questions about the suspicious circunstances
surroundi ng the checks, nor did he do anything else to verify the
legitimacy of the transactions. The circunstances in this case
were so overwhel mngly suspicious that Cox's failure to conduct
further investigation or inquiry suggests a conscious effort to
avoid incrimnating know edge. See id. at 953.

AFFI RVED.



