IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7563

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
JOSE S. AVI LA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
CR B 92 102 01

Septenber 17, 1993
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Jose S. Avila was convicted by a jury of conspiracy to
inport a quantity exceeding 1,000 kil ogranms of marijuana and of
aiding and abetting the inportation of nore than 100 kil ograns of
marijuana. He was sentenced to 151 nonths inprisonnent and al so
recei ved concurrent five-year ternms of supervised release. Avila

now appeal s his conviction and sentence. After a careful review

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



of the record, we affirmthe district court's judgnment of

convi ction and sentence.

| .

On February 3, 1992, Jose S. Avila and others were charged
with (1) conspiracy to inport marijuana and (2) conspiracy to
possess with intent to distribute nore than 100 kil ograns of
marijuana. He was placed in custody on February 6, 1992.

On April 28, 1992, the governnent filed a superseding three-
count indictnent against Avila which alleged, in count one, that
Avila conspired to inport nore than 1,000 kil ograns of marijuana
and, in counts two and three, that on different occasions Avila
ai ded and abetted the inportation of nore than 100 kil ograns of
marijuana. The next day the governnent noved to dism ss the
charges against Avila in the original indictnment, inasnmuch as the
grand jury returned the superseding indictnent against him

On April 30, 1992, Avila appeared at the arraignnment on the
superseding indictnent with new counsel. After the district
court granted a notion to substitute counsel, Avila's new counse
announced ready for trial as scheduled for May 18, 1992. He
nei ther objected to the new indictnent nor requested a
cont i nuance.

The day before the trial, the governnment noved to dism ss
count two fromthe superseding indictnment. Trial by jury
commenced as schedul ed, and Avila was convicted on counts one and

three as alleged in the superseding indictnment. Avila was then



sentenced to 151 nonths inprisonnent and al so recei ved concurrent

five-year terns of supervised rel ease.

1.

Avila first argues that the district court erred in allow ng
his trial to proceed on the superseding indictnent on May 18,
1992, less than thirty days fromAvila's first appearance through
counsel. He contends that 18 U S.C. 8§ 3161(c)(2) requires that
unl ess a defendant consents in witing to the contrary, the trial
must not comrence less than thirty days fromthe date on which
t he def endant appears through counsel --which, according to Avila,
was the date on which he appeared with new counsel at the

arrai gnnent on the superseding indictnent, or April 30, 1992.

We nust first note that because Avila did not object to the
trial proceeding as schedul ed, the decision to allow the case to
proceed is reversible error only if the district court commtted
plain error under Fed. R Cim P. 52(b), an error that affects

"substantial rights." See United States v. O ano, 113 S. C

1770, 1776 (1993). Even if we were to find such an error, we
should correct it only if it "seriously affect[s] the fairness,
integrity, or public reputation of judicial proceedings." 1d. at
1779 (internal quotation omtted).

The Suprenme Court has nmade it clear that the unanbi guous
| anguage of 8§ 3161(c)(2) indicates that Congress did not intend

for the filing of a superseding indictnent to renew the



comencenent of the thirty-day trial preparation period set forth

in the statute. United States v. Rojas-Contreras, 474 U. S. 231,

234 (1985). Furthernore, 8§ 3161(c)(2) makes obvious the fact
that the date commencing the thirty-day preparation period is
that on which the defendant first appears through counsel.

Al t hough the parties did not provide this court with the
record reflecting exactly when Avila's initial appearance with
counsel was nmade follow ng the original indictnent on February 3,
1992, the record does indicate that Avila's forner counsel had

conduct ed "extensive discovery. The record al so indicates that
Avila's fornmer counsel stated that he had filed a notion to
W thdraw as Avila's attorney on or about April 18, 1992, and that
Avila's former counsel was expected to appear at the April 30
arraignnent as the attorney of record. Thus, the record reflects
that Avila's former counsel represented himnore than thirty days
before the May 18, 1992 trial date.

Assum ng, however, that Avila is correct in his assertion
that he was all owed only ni neteen days of preparation, he nust

still show that he was prejudiced by the untinely conmencenent of

trial in order to obtain a new trial. United States v.

Marroquin, 885 F.2d 1240, 1245 (5th Cr. 1989), cert. denied, 494

U S 1079 (1990). Avila has not nade even an assertion of
prejudi ce; noreover, Avila specifically disavowed any interest in
prol ongi ng the case beyond the scheduled trial date, and his new
counsel did not request a continuance at the arraignnent on the

superseding indictnent. Therefore, Avila has failed to show that



the district court commtted plain error by allowing his trial to

commence on May 18, 1992.

L1,

Avila also clains that the district court erred in admtting
a docunent into evidence found in his hone pursuant to a search
warrant. He contends that the docunment in question--a note in
his handwiting, found in his wallet, which contained a price
list of various firearns--was "extrinsic" evidence of "other
acts" under Fed. R Evid. 404(b). He argues that this evidence
shoul d not have been adm tted because it was irrel evant and
hi ghly prejudicial. The governnent clains, however, that the
evidence was inextricably intertwined with the crinme of
conspiracy with which Avila was charged and thus classified as
“intrinsic" evidence of "other acts."

This court has clearly differentiated between "extrinsic"
evi dence of other acts, whose adm ssibility is prescribed by Fed.
R Evid. 404(b), and "intrinsic" evidence of other acts, whose
adm ssibility is determ ned under the general relevancy

provisions of Fed. R Evid. 402 and 403. See United States V.

WIllians, 900 F.2d 823, 825 (1990). Despite the different
standards for determning the adm ssibility of "extrinsic" or
"intrinsic" evidence, we need not determne in the instant case
whet her the handwitten note in question was "extrinsic" or
“intrinsic" evidence and thus whether the district court used the

correct standard in determning the adm ssibility of such



evi dence. For even if we assune arguendo that the adm ssion of
this evidence was erroneous, the error was harmess in |light of
the substantial evidence of Avila's guilt presented at trial.

See United States v. Wllianms, 957 F.2d 1238, 1242 (5th Cr

1992) (unless a reasonable possibility exists that the inproperly
adm tted evidence contributed to the conviction, reversal is not

required); United States v. Jimnez-Lopez, 873 F.2d 769, 771 (5th

Gir. 1989).

| V.

Avila further argues that the district court erred in
sentencing himto a punishnent that was consistent wth the
anount of marijuana alleged in the indictnment and found by the
jury to have been involved in the offense--specifically,
marijuana in excess of 1,000 kilogranms. He contends that he
shoul d have been sentenced only for his participation in
transporting a total of 854 kilograns of marijuana by plane on
t hree separate occasions.

A district court may cal cul ate the anount of drugs upon
whi ch a sentence shoul d be based fromnot only that anmount seized
or specified in the charging instrunment but also fromthose
anounts that were part of a common schene or plan to distribute.

See United States v. Mintes, 976 F.2d 235, 240 (5th Cr. 1992),

cert. denied, 113 S. . 1831 (1993); United States v. Ponce, 917

F.2d 841, 844 (5th Gr. 1992). Thus, a "conspirator may be

sentenced on the basis of the conduct of coconspirators taken in



furtherance of the conspiracy if that conduct was known or

reasonably foreseeable.” United States v. Thomas, 963 F.2d 63,

64 (5th Gr. 1992). The district court's final calculation is a
factual finding and will thus be altered only if it is found to

be clearly erroneous. United States v. Mtchell, 964 F.2d 454,

457 (5th Gir. 1992).
It is apparent fromthe record that the district court
repeatedly made it clear at the sentencing hearing that, based on

the evidence which it heard at trial, nore than 1,000 kil ograns
of marijuana were directly attributable to Avila's own conduct
and participation in the charged drug snuggling operation.

Al t hough Avila clainms that the governnent proved only that he
actually piloted a maxi mum of 854 kil ograns of marijuana, the

evi dence presented at trial and the information contained in the
pre-sentencing report denonstrate that it was clearly foreseeable
to Avila that the conspiracy involved the inportation of at |east
1,000 kil ogranms of marijuana. The finding by the district court,

therefore, is not clearly erroneous.

V.
For the foregoing reasons, we AFFIRM the district court's

j udgnent of conviction and sentence.



