UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-7519
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ARMANDO RAFAEL FEBLES,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
CA 91 240

April 16, 1993

Before KING DAVIS and WENER, G rcuit Judges.
DAVIS, Circuit Judge.!?

Febl es appeal s the disnmissal of his 8§ 2255 petition. W
affirm

| .

Armando Raf ael Febles, along with Gustavo Qutierrez, was
convicted by a jury and sentenced for conspiracy to distribute
marij uana, possession with the intent to distribute approxi mately

ni neteen kilograns of marijuana, and using or carrying a firearm

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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during and in relation to a drug-trafficking crine. Their
convictions were affirmed by this Court. United States v.
GQutierrez, No. 90-2028 (5th Cr. July 30, 1990) (unpublished).

Febles filed pro se his § 2255 notion in the district court
claimng ineffective assistance of counsel, at trial and on
appeal, in three ways: failure to argue sufficiency of the
evi dence on the conspiracy count, failure to contest an all eged
illegal search, and failure to challenge the application of the
sentenci ng guidelines on the anount of marijuana attributable to
Febles. After receiving the Governnent's answer and Febl es
response, the magi strate judge issued a report recommendi ng that
t he notion be deni ed.

The district court adopted the report and denied the § 2255
motion. The district court denied the notion. This appeal
f ol | owed.

1.

Febl es argues that the district court erred in denying his
§ 2255 notion on all three clains of ineffective assistance of
counsel. Under the two-prong test enunciated in Strickland v.
Washi ngton, 466 U.S. 668, 687, 104 S.C. 2052, 80 L.Ed.2d 674
(1984), Febles must show that counsel's assistance was deficient
and that the deficiency prejudiced his defense. Deficiency
"requi res show ng that counsel nade errors so serious that

counsel was not functioning as the "counsel' . . . ." 1d.
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Counsel's performance is presuned "within the w de range of
reasonabl e professional assistance." 1d., 466 U S. at 689. The
second prong "requires showi ng that counsel's errors were so
serious as to deprive the defendant of a fair trial, a trial
whose result is reliable." I1d., 466 U S. at 687, see Lockhart v.
Fretwell, No. 91-1393, 1993 W 10366, at *3 (U. S. Jan. 25, 1993)
Moreover, "[a]n insufficient show ng of prejudice pretermts
addressi ng the adequacy prong." U S. v. Pierce, 959 F.2d 1297,
1302 (5th Gr.), cert. denied, 113 S.C. 621 (1992).

Febl es' first ineffectiveness claimconcerns the sufficiency
of the evidence on the conspiracy count. Febles argues that,
al though trial counsel nade the appropriate notions for judgnent
of acquittal, counsel failed to litigate fully the notion by
"argu[ing] that there was NO evi dence denonstrating the existence
of a conspiratorial agreenent.” The record belies Febles's
argunent. The record shows that counsel did nmake this argunent
at the close of the Governnent's case. Moreover, counsel renewed
his notion for judgnent of acquittal and argued sufficiency of
the evidence for conspiracy to the jury.

Febl es al so argues that counsel was ineffective for failing
to appeal the sufficiency of the evidence for conspiracy. To
show prejudice, Febles "nust show, at least,] that there is a
reasonabl e probability that, but for counsel's unprofessional

errors, the result of the proceeding woul d have been different.
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A reasonabl e probability is a probability sufficient to underm ne
confidence in the outcone."” Strickland, 466 U S. at 694.
Febl es' codefendant, Qutierrez, unsuccessfully appeal ed the
sufficiency of the evidence for his conspiracy conviction.
Gutierrez, No. 90-2028. In upholding the conspiracy conviction
as to Gutierrez, this Court referred to Febles' conspiratori al
i nvol venent .

In this case, the evidence indicates that

both Febles and Gutierrez participated in the

rental of the car containing the contraband.

Febl es was driving Gutierrez's car.

Qutierrez admtted that Febles and he knew

each other and were traveling together. The

note pad suggests they were sharing expenses

on the trip.
ld. at 145. In light of this decision in GQutierrez's appeal, it
is not reasonable to believe that Febles's conviction would have
been overturned on the sufficiency issue had his counsel raised
it. Therefore, Febles has not shown the necessary prejudice on
his claim

Febl es' second claimof ineffective assistance of counsel
concerns counsel's failure to litigate an alleged illegal search
of the vehicle Febles was driving at the border patrol
checkpoi nt .
At trial, Border Patrol Agent Slow nski testified that a

Jeep with Florida tags driven by Febles canme through the
checkpoi nt and that, because the driver appeared nervous and

because Agent Sl owi nski could snell marijuana, he ordered the

4



No. 92-7519
-5-
vehicle into secondary inspection. The inspection of the vehicle
reveal ed the note pad and marijuana debris. Based upon his
experience, Agent Sl ow nski advised the other agent to be alert
for another Floridian driving through the checkpoint. Border
Patrol Agent Strong testified that a Chevy rental driven by
CQutierrez cane through the checkpoint, that CGutierrez consented
to the secondary search, and that the search disclosed the car-
rental agreenent, the gun, and the nineteen kilos of marijuana.
In his affidavit attached to his 8§ 2255 notion, Febles
al l eges that Agent Sl ow nski physically intruded into the Jeep at
the primary inspection without Febles's permssion and that this
was an illegal search. He argues on this appeal that Agent
Slow nski's testinony at trial supports his contention that
Sl owi nski snelled marijuana when Sl ow nski was in the Jeep
Based upon this alleged illegal search, Febles argues that his
counsel was ineffective for failing to litigate the legality of
the Jeep search
Agent Sl owi nski's testinony does not support Febles's

assertion that Sl ow nski was inside the Jeep before he snelled
the marijuana. Further, once Sl owi nski snelled the marijuana, he
had probabl e cause to search the vehicle. United States v.
Marshall, 878 F.2d 161, 163 (5th Cr. 1989).

Where defense counsel's failure to litigate a

Fourth Amendnent cl aimconpetently is the

principal allegation of ineffectiveness, the

def endant nust al so prove that his Fourth

5
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Amendnent claimis neritorious and that there

is a reasonabl e probability that the verdict

woul d have been different absent the

excl udabl e evidence in order to denonstrate

actual prejudice.
Ki el man v. Morrison, 477 U. S. 365, 375, 106 S.Ct. 2574, 91
L. Ed. 2d 305 (1986). Febles therefore failed to denonstrate that
counsel had a factual basis to urge that the search was ill egal.

Febl es al so argues that counsel was ineffective for failing
to appeal the Fourth Amendnent issue. The Fourth Amendnent issue
was not preserved for appeal in the |ower court and, in light of
the dubious nerit to the argunent, counsel cannot be
characterized as deficient for failing to raise the issue on
appeal. See Sharp v. Puckett, 930 F.2d 450, 452 (5th G r. 1991)
("counsel is not ineffective for failing to raise every possible
poi nt on appeal ").

Febles' third claimof ineffective assistance of counsel
concerns the application of the sentencing guidelines. He argues
that US.S.G 8 2D1.4 requires the district court to nmake a
specific finding on the anount of drugs within the conspiracy
reasonably foreseeable to each defendant. See United States v.
Puma, 937 F.2d 151, 159-60 (5th Cr. 1991), cert. denied, 112
S.C. 1165 (1992). Febles argues that because his counsel failed

to object to the anmbunt of drugs attributed to Febles on the

conspiracy conviction, failed to request the sentencing court to
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make a specific finding, and failed to appeal this sentencing
i ssue, he received ineffective assistance of counsel.

Febl es does not chall enge the anmobunt of drugs attributed to
hi mfor his conviction on the possession-with-intent-to-
distribute-marijuana count. In determning the sentences on the
three counts of conviction, the district court grouped the
conspiracy and the possession counts together for an offense
level. See U S.S.G 88 3D1.1, 3D1.2(b). The offense |level for
the group was "the highest offense | evel of the counts in the
[g]roup.” U S S G 8§ 3D1L.3. Even if the amount of drugs
attributable to Febles on the conspiracy count would result in a
| oner offense level for that count, this |ower nunber would be
irrel evant because the offense | evel for the grouped counts would
be calculated fromthe drugs attributable to Febles on the
possessi on count. Febles was charged with and convi cted of
possessi on of approxi mately nineteen kil os of marijuana.
Therefore, Febles has not shown the requisite prejudice to prove
i neffective assistance of counsel on the guideline issue.

AFFI RVED.



