IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7487
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
WALLACE FRANK THOMAS, JR
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CR-(C92-27-01
~ March 19, 1993
Before KING DAVIS, and SMTH, G rcuit Judges.
PER CURI AM *

Thomas chal | enges the sufficiency of the evidence supporting
his conviction. "The standard of review in challenges to the
sufficiency of the evidence is whether, taken in the |ight nost
favorable to the governnent, any rational trier of fact could
have found the essential elenents of the offense charged beyond a

reasonabl e doubt." United States v. Mdli na-1quado, 894 F.2d

1452, 1457 (5th Cir.), cert. denied, 111 S.Ct. 95 (1990).

A conviction for possession of mari huana with intent to

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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distribute requires proof that the defendant had know ng
possession of the illegal substance with intent to distribute it.

United States v. Diaz-Carreon, 915 F.2d 951, 953 (5th Cr. 1990).

Possession of a controlled substance may be either actual or

constructive. United States v. Mrales, 854 F.2d 65, 67 (5th

Cir. 1988). Constructive possession may be established by a
show ng of dom nion, control, or ownership over the vehicle in
whi ch the contraband was conceal ed; however, because the
mar i huana was hi dden, nerely |inking Thonpson to the trailer is
not sufficient to prove that he knew the vehicle contained the

control | ed subst ance. United States v. G eenwod, 974 F.2d 1449,

1456 (5th Gr. 1992), petition for cert. filed (Feb. 1, 1993)

(No. 92-7513). There must be additional evidence to prove the
el emrent of knowl edge. 1d. The necessary intent and know edge

can be proved by circunstantial evidence. United States v.

Qg ebode, 957 F.2d 1218, 1223 (5th Gr. 1992), cert. denied, 61

U S L.W 3582 (U S. Feb. 22, 1993) (No. 92-6472).

The circunstantial evidence supports Thomas's conviction.
Three enpl oyees of McManus Produce Conpany testified that they
| oaded broccoli into a nunber of trailers on Decenmber 31, 1991.
Two enpl oyees testified that the trailers were enpty before the
broccoli was |oaded. A third enployee involved in the | oading
testified that he did not see any duffel bags being |oaded into a
trailer and that he woul d have been able to detect the bags anong
the produce. Furthernore, the manager of the shop which
installed the tires on January 2, testified that installation

took 30 mnutes at nost and did not involve entering the trailer.
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The mechani ¢ who replaced the spring on Thomas's trailer also
testified that there was no need to go inside the trailer to
performhis work. That job took about an hour.

Fromthis testinony, the jury could reasonably infer that
the mari huana was placed in the trailer after Thomas took
possession of the truck and that the mari huana was not placed in
the trailer while the repairs were being conducted. Further,
Thomas di spl ayed extrene nervousness when questi oned by the
federal agents, and he gave inconsistent statenents regarding the

| ocks on his trailer. See G eenwod, 974 F.2d at 1456. The jury

had the opportunity to judge Thomas's credibility and could
reasonably have rejected his story that he was unaware that
mar i j uana had been placed in his trailer. Thus, the evidence was
sufficient to allowthe jury to find guilt beyond a reasonabl e
doubt .

The conviction is AFFI RVED



