UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-7484
Summary Cal endar

RAY FLOYD,
Pl ai ntiff-Appellant,
VERSUS
BODDI E- NCELL ENTERPRI SES,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(WC90- 09- B- D)

) February 17, 1993
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.

PER CURI AM !

This is a diversity action brought by a M ssissippi resident
against a North Carolina corporation. Pl aintiff-Appellant, Ray
Fl oyd, argues that M ssissippi's trespass law, Mss. Code Ann. 8§
97-17-97 (1972), was unconstitutionally used to have him arrested
after he was refused service at Appellee's restaurant. The
district court granted the Defendant-Appellee's notion for summary
judgnent. We find no error and affirm

BACKGROUND AND PROCEDURAL HI STORY

Floyd was refused service at a New Al bany, M ssissippi,

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Har dee's restaurant owned by the Appellee, Boddi e- Noel
Enterpri ses. Prior to this refusal, both parties concede that
Floyd had been told his business was unwelcone at this
establishnent. The nmanager of the restaurant, Dan McCGQuire, filed
trespass charges against Floyd for returning to the Hardee's
prem ses after being warned to stay away. Floyd turned hinself in,
was formally arrested, and thereafter released. Al trespass
charges were eventual |y dropped agai nst Fl oyd.

Floyd later filed suit in federal court agai nst Boddi e- Noel |,
seeking damages for false arrest and inprisonnent, nmalicious
prosecution, and the wongful retention of McQiire as the manager
of the New Al bany Hardee's. Cross nmotions for summary judgnment
were filed. The district court granted sunmary judgnent in favor
of the Defendant on all of Floyd s clains.

STANDARD OF REVI EW

In reviewing a grant of summary judgnent, we apply the sane

standard of review applied by the district court. See Waltman v.

International Paper Co., 875 F.2d 468, 474 (5th Gr. 1989); More

V. Mssissippi Valley State Univ., 871 F.2d 545, 548 (5th Gr.

1989). Summary judgnent is appropriate only if, when viewed in the
Iight nost favorable to the nonnoving party, the record discl oses
"that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of law "
Fed. R CGv. P. 56(c).

ANALYSI S

1. M ssi ssippi's Trespass Statute.




Fl oyd contends that M ssissippi's trespass |law, Mss. Code
Ann. 8 97-17-97 (1972), is unconstitutional because it was used to
exclude him from a place of public accomobdation, where he
otherwi se had a right of access. The parties agree that Hardee's
is a public accommodation that falls within the strictures of the
civil rights laws.? Floyd cites 42 U.S.C. § 2000a-1 (1981), for
the proposition that he had an unfettered constitutional right to
recei ve service at this particular restaurant. 42 U. S.C. § 2000a-1
provi des:

All persons shall be entitled to be free, at
any est abl i shnment or pl ace, from
di scrimnation or segregation of any kind on
the ground of race, color, religion, or
national origin, if such discrimnation or
segregation is or purports to be by any |aw,
statute, ordinance, regul ation, rule, or order
of a State, or any agency or political
subdi vi si on t hereof.

Fl oyd had previously been asked not to return to the Hardee's
in New Al bany. Because it is not the usual practice of a business
to turn away custoners, we can infer that McQuire had a legitimte
reason for requesting Floyd not to return. Nevertheless, Floyd is
unable to use 42 U S.C. 8§ 2000a-1 as a neans to challenge the

M ssi ssi ppi statute under which he was arrested. Section 2000a-1

2 42 U S.C. § 2000a provides, in pertinent part:

Al'l persons shall be entitled to the full and
equal enjoynent of the goods, services,
facilities, privil eges, advant ages, and
accommodations  of any place of public
accommodation, as defined in this section,
W t hout discrimnation or segregation on the
ground of race, color, religion, or nationa
origin.



by its express terns, prohibits discrimnation only on the grounds
of race, color, religion, or national origin. There is no evidence
that Floyd, a forty-eight year old white nale, was discrimnated
agai nst on any of these grounds. Mss. Code Ann. 8§ 97-17-97 is
otherwise valid onits face, and we agree with the district court's
concl usion that no reasonabl e construction of the civil rights | ans
supports a finding that this statute is unconstitutional under the

facts of this case. See, e.q., Silbert v. Ransey, 482 A 2d 147,

151-52 (M. 1984) (proprietor may exclude patron on grounds other

than those listed in 42 U.S. C. § 2000a); Bonono v. Louisiana Downs,

Inc., 337 So.2d 553, 557 (La. Ct. App. 1976) (§ 2000a of the Givil
Ri ght s Act does not prohibit discrimnation on "other reasons which
are not arbitrary, capricious, or wunreasonable . . . under
particul ar circunstances which may be in question.").

2. Clains for False Arrest and | npri sonnent.

Fal se arrest is an intentional tort, arising when one causes
another to be arrested falsely, unlawfully, nmaliciously, and

W t hout probable cause. See City of Mound Bayou v. Johnson, 562

So.2d 1212, 1218 (M ss. 1990). Probable cause exists if a party
has an honest belief in the guilt of the person accused, and a

reasonabl e basis for such belief. Page v. Waqgins, 595 So.2d 1291,

1294 (M ss. 1992) . The  Appell ee, acting through its
agent / enpl oyee, had probable cause to file a conplaint of trespass
agai nst Floyd. MQ@ire had an honest belief that Floyd commtted
a trespass, based on the fact that a prior warning to stay away was

gi ven Fl oyd. Li kewi se, McQuire had a reasonable basis for his



decision to file charges agai nst Fl oyd.

Because the arrest was valid, and otherwise conplied wth
| awf ul procedures, the detention of Floyd fails to give rise to a
claimof false inprisonnent. 1d. at 1294 (two elenents for claim
of false inprisonnent: detention, and unl awf ul ness thereof).

3. Mal i ci ous Prosecuti on.

The "essence" of a malicious prosecution claim is the

malicious institution of crimnal proceedings against a party,

absent probable cause therefore. Cty of Mund Bayou v. Johnson,
562 So.2d 1212, 1218 (M ss. 1990). Appellant's claimfor malicious
prosecution fails as well once probable cause for the trespass
charge i s shown.

4. Wongful Retention.

Fl oyd al so argues that Boddi e-Noell was negligent in keeping
McCGQuire in his position as nmanager of the New Al bany Hardee's
because Boddi e- Noel |l shoul d have been aware of McCQuire's all eged
violent nature. Floyd lists exanples of McQuire's bad tenperanent
(e.q., kicking and throwing things in the kitchen). What Fl oyd
fails to show is the causal |ink between these petty displays of
tenper and the filing of trespass charges against him Because
causation is a necessary elenent in any tort action, the absence of
a nexus between McCQuire's tenperanent and Fl oyd' s resul ti ng damages
is fatal to his claimfor wongful retention.

CONCLUSI ON

For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.



