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MONCH JERNI GAN,
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ver sus
LOU S W SULLI VAN, MD.,
Secretary of Health and
Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of M ssissipp
CA EC91 23 DD

(June 29, 1993)

Bef ore GARWOOD, JONES and EMLIO M GARZA, Circuit Judges.”
GARWOOD, Circuit Judge:

Plaintiff-appellant Monch A Jernigan (Jernigan) appeals the
district court's judgnent affirmng the denial of his claimfor
social security disability insurance and supplenental security

i ncone benefits by defendant-appellee the Secretary of Health and

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Human Services (the Secretary). Concl udi ng that substanti al
evi dence supports the Secretary's decision, we affirm
Background and Medi cal Hi story

Jernigan was born on Decenber 5, 1945, and was forty-three
years old at the tine of the hearing before the admnistrative | aw
judge (ALJ). At that tine, he was five feet el even inches tall and
wei ghed one hundred sixty pounds. Jernigan has a tenth-grade
education and worked in a plywod plant as a dryer and nachine
operator from 1966 until the onset of his alleged disability on
June 24, 1988. He has not worked since.

On August 22, 1988, and on a followup visit on August 28
1988, Jernigan went to Dr. A P. Soriano (Dr. Soriano) conpl aining
of problens from a work-related injury to his right wist that
occurred in 1968.' Dr. Soriano determned that there existed no
dimnished range of notion in claimant's wist. Jer ni gan
conplained to Dr. Soriano about bl ackout spells, but Dr. Soriano
was given no history for this conplaint. Dr. Soriano descri bed
Jernigan's prognosis as satisfactory.

On Cctober 18, 1988, Dr. Dewitt G Crawford (Dr. Crawford)
performed a consul tative exam nati on on Jerni gan, who conpl ai ned of

weakness in his ankles, knees, shoulder, and right arm trenors in

his right arm and an occasional swelling in the knees. He
apparently nmade no nention of blackout spells. After an
. Jernigan visited Dr. Soriano on June 18, 1987, for hair | oss

secondary to exposure to wood chem cals, which Dr. Soriano
treated successfully. An unknown physician had treated Jernigan
bet ween 1970 and 1985 for acne and abscesses. There was no
evidence that this physician treated Jernigan for any significant
medi cal conditions.



examnation, Dr. Crawford could not determne the cause of
Jernigan's joint pain and weakness because it was difficult for Dr.
Crawford to determne "what is real and what is not real," and
recommended that a neurological and/or orthopedic evaluation be
per f or med.

On Cctober 26, 1988, Dr. Thomas E. Ingram (Dr. |ngranm
performed a consultative neurol ogi cal exam nati on on Jerni gan, who
at that tinme conplained of difficulty with his left leg "draw ng

up," stiffness and pain in his right shoul der, fatigue, a "pinched

nerve" in his back, general weakness, "nerve probl ens,

and a mld
swal low ng difficulty (although he also reported gaining thirty to

forty pounds within the last year).? Jernigan did not nention

bl ackout spells during this visit. Dr. Ingram concl uded that
"[e]valuation of formal strength testing was limted by the
questionable effort by the patient,” and that "his strength was
judged to be a mninmum of 4/5 in all major nuscle groups.” Dr.

Ingram did note that there were possible signs of early tongue
atrophy, and recommended to Jerni gan a t horough nedi cal exam nati on
to determne if the atrophy was treatable.

Dr. Ingramal so perfornmed a nedi cal assessnent (physical) on
Jer ni gan. Dr. Ingram indicated that based on this assessnent,
Jernigan could lift and/or carry twenty-five to forty pounds
occasionally and ten to twenty pounds frequently. Dr. |Ingramnoted

possible findings of generalized weakness, but inconsistent

2 This consultative neurol ogi cal exam nati on was ordered by
the ALJ upon the request of Jernigan's attorney during the
hearing before the ALJ to review the Secretary's determ nation of
Jernigan's status.



strength testing. He noted that there existed no limtation on
Jernigan's ability to sit, and although there mght be sone
limtation on his ability to stand or wal k, such limtation could
not be determ ned because Dr. Ingram observed no objective gait
di sturbance even though Jerni gan nmade subjective conpl ai nts about
| eg weakness. Dr. Ingram also determ ned that Jernigan could
occasionally clinb, balance, stoop, crouch, kneel, and craw, and
that there existed no environnental restrictions or limtations on
physi cal functions.
Proceedi ngs Bel ow

On August 22, 1988, Jernigan applied for suppl enental security
i ncone under Title XVI and for disability insurance benefits under
Titlell. He alleged in his applications that he had been di sabl ed
since June 25, 1988, due to blackout spells, arthritis, and
nunbness on the entire right side of his body. Jernigan's
applications were denied, initially and upon reconsideration.
Jerni gan requested a hearing before an ALJ. At the de novo hearing
held on August 9, 1989, at which Jernigan was represented by
counsel, Jernigan testified that he quit his job in 1988 because he
could not Iift the required anount (75 to 100 pounds) due to back
pain, and that he had dizzy spells due to the heat fromthe kilns
(400 to 500 degrees). He also testified as to blackout spells, a
weakness in his left |eg, nunbness on his right side, and |oss of
grip in his right hand, but he enphasized that his main problens
were his back and his nerves. After the hearing, the ALJ found
that Jernigan had the residual functional capacity to perform a

full range of |ight work, and that he had no objectively confirned
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nonexertional inpairnents. Therefore, he was not under a
disability as defined in the Social Security Act and thus was not
entitled to disability insurance benefits or suppl enental security
incone. On January 2, 1991, the Appeals Council denied a request
for review, thus the ALJ's determ nation becane the final decision
of the Secretary.

Jernigan filed this action for judicial review of the
Secretary's decision in the United States District Court for the
Northern District of M ssissippi. The United States Magistrate
filed a report recommending that the district court affirm the
deci sion of the Secretary on the grounds that substantial evidence
supported the decision. The district court entered an order
adopting the magistrate's report and affirmng the Secretary's
decision. This appeal followed.

Di scussi on

W are limted on appeal to determ ning whether the Secretary
applied the correct |egal standard and whether, upon a review of
the record as a whole, the Secretary's decision is supported by
substantial evidence. 42 U S.C 88 405(g), 1383(c)(3); O phey v.
Secretary of HHS, 962 F.2d 384, 386 (5th Gr. 1992); Bradley v.
Bowen, 809 F.2d 1054, 1057 (5th G r. 1987). Substantial evidence
is "such relevant evidence as a reasonable mnd m ght accept as
adequate to support a conclusion.” Mise v. Sullivan, 925 F. 2d 785,
789 (5th Cir. 1991).

Jernigan bears the burden of proving that he is disabled
within the neaning of the Act. Wen v. Sullivan, 925 F. 2d 123, 125

(5th Gr. 1991). Social Security regulations set forth a five-step
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analysis to be used in evaluating a claimant's disability status.
“'‘1f the claimant is found to be either disabled or not disabled at
any point in the process no further reviewis necessary." Bradley,
809 F. 2d at 1056 (quoting Herron v. Bowen, 788 F.2d 1127, 1131 (5th
Cir. 1986)).

The five steps of the analysis are as foll ows: (1) if the
claimant is working, engaged in a substantial gainful activity, he
w Il be found not disabled regardl ess of nedical condition; (2) a
cl ai mant whose inpairnent is not "severe" will not be considered
disabled; (3) a claimant whose inpairnent neets or equals an
inpairment listed in Appendix One of the regulations wll be
considered disabled wthout further consideration of age,
education, or work experience; (4) if the claimant is able to
perform work he has done in the past, he will not be found to be
di sabl ed; and (5) if the claimant cannot perform past work, other
factors i ncludi ng residual functional capacity, age, education, and
past work experience are considered to determne if other work can
be perfornmed, in which case the claimant is not disabled. 20
C.F.R 88 404.1520(b)-(f) and 416.920(b)-(f); Wen, 925 F.2d at
125. The claimant has the initial burden of proving disability on
all but the fifth step. Bowen v. Yuckert, 107 S.Ct. 2287, 2294 n.
5 (1987); Wen, 925 F.2d at 125. Here, the burden of proof shifts
to the Secretary to show that the claimant could perform
alternative work. Mise, 925 F.2d at 789.

Appl yi ng the above analysis, the ALJ found that Jernigan had
not engaged in substantial gainful activity since June 25, 1988.

Furthernore, the ALJ found that none of Jernigan's inpairnents net



or equalled those listed in Appendi x One of the regulations. The
ALJ then found that Jernigan had the residual functional capacity
to performwork-rel ated activities other than those i nvol vi ng heavy
or medium lifting, but that he did not have any nonexertiona
impairments that would restrict his ability to work.® The ALJ

noted that Jernigan was a "younger individual," with a |limted
education, and sem-skilled work experience. The ALJ then
determned that as a result of his nuscul oskeletal inpairnents,
Jernigan could not do his past relevant work but could perform
light work. Based on the nedical -vocational guidelines, the ALJ
found that Jernigan was able to perform a significant nunber of
light jobs in the national econony.* As a result of these
findi ngs, Jernigan's nedical -vocational profile coincided with the
criteria in Table 2, Rule 202.18, which directs a finding of not
di sabl ed.

Jernigan alleges four points of error in the Secretary's
deci sion, and we address each in turn.
. Need For a Vocational Expert

Jerni gan argues that where nonexertional limtations exist,

the ALJ cannot rely solely on the vocational guidelines, and nust

consi der ot her evidence provided by a vocational expert. Jernigan

3 These concl usions were based on the ALJ's assessnent that
Jernigan's clains as to the severity of his conditions and
di sconforts and the existence of his alleged nonexertional

i npai rments were not supported by objective evidence.

4 Light work is defined in 20 C F.R 88 404. 1567(b),
416.967(b) as involving lifting no nore than twenty pounds at a
time, with frequent lifting and carrying of objects weighing up
to ten pounds.



does not dispute that there existed substantial evidence to support
the ALJ's decision that he had the exertional capacity to perform
light work.®> Instead, he argues that even if a clai mant does have
such exertional capacity, the vocational guidelines cannot be
reliedonintotoif the claimnt has any nonexertional [imtation.

This Court has held that "when nonexertional |limtations are shown,

a disability decision cannot be nmade solely on the basis of the
vocational guidelines." Martin v. Heckler, 748 F.2d 1027, 1034-35
(5th Gr. 1984). However, this is only true when the nonexerti onal

limtations are significant. "When the characteristics of the
claimant correspond to «criteria in the Medical-Vocationa

Guidelines of the regulations . . . and the claimant either suffers
only fromexertional inpairnments or his non-exertional inpairnents
do not significantly affect his residual functional capacity, the
ALJ may rely exclusively on the Guidelines in determ ning whether
there is other work available that the clainmant can perform™
Fraga, 810 F.2d at 1304 (enphasis added).

Jerni gan argues that he has nonexertional limtations as the
result of blackout spells and nerve problens. However, Jernigan
has failed to present any objective evidence that these are
significant nonexertional Ilimtations. He consulted three

different doctors, and according to their nedical reports he

5 We note that this determnation is supported by evidence
fromDr. Ingram s nedical assessnent, which is clearly consistent
wth a residual functional capacity for light work. Such nedical
evi dence satisfies the substantial evidence standard because

"unl ess there is good cause shown to the contrary the testinony
of the treating physician nust be accorded substantial weight".
Fraga v. Bowen, 810 F.2d 1296, 1303 n. 8 (5th Gr. 1987)
(citations omtted).



menti oned bl ackout spells only to Dr. Soriano, the first doctor he
visited, and he did not repeat this allegation to the physicians
who subsequently exam ned him Dr. Soriano apparently took no
action regarding these blackout spells because Jernigan did not
give him any background history concerning this condition.
Jernigan nentioned nerve problens to the third physician, Dr.
| ngram who coul d not nmake any concl usive findings because of his
suspi cion that Jernigan was fabricating his conditions.® Although
the second physician, Dr. Crawford, was not inforned of either
nerve problenms or blackout spells, he also could not nake
conclusive findings as to Jernigan's other alleged conditions
because he was wunable to determne which of them had been
fabri cat ed. Jernigan did not nention blackout spells or nerve
problenms on either his application for disability insurance
benefits or on his application for supplenental security incone
benefits. G ven these circunstances, Jernigan has failed to show
that the ALJ was required to find that he had significant
nonexertional limtations. Therefore, the ALJ properly relied on
the vocational guidelines alone wthout the testinony of a
vocati onal expert.
1. Subjective Pain Conplaints

Jerni gan contends that the ALJ did not properly consider his
subj ective conplaints of pain. W would first note that "[i]t is

wthin the discretion of the admnistrative | aw judge to determ ne

6 Dr. Ingramdid find that Jernigan was "alert, oriented, and
cooperative," that he had no problens with recent or renote
menory, and that there were no indications of "a nmajor thought

di sorder."



the disabling nature of pain." Jones v. Heckler, 702 F.2d 616
621-22 (5th Gr. 1983). Here, the ALJ found that "claimant's
allegations as to the severity of his conditions and disconforts
are not supported by the evidence of record and are not credible."
W will uphold the ALJ's assessnent that the pain was not di sabling
wher e the nedi cal records do not establish that an i npairnent coul d
have reasonably produced the disabling degree of pain alleged by
the clai mant. ld. at 622. "At a mninmum objective nedical
evi dence nust denonstrate the existence of a condition that could
reasonably be expected to produce the l|level of pain or synptons
alleged.” Anthony v. Sullivan, 954 F.2d 289, 296 (5th Cr. 1992).
No such objective nedical evidence exists in this case.

In Jones, the ALJ's determ nation was uphel d where t he nedi cal
evidence did not show objective clinical findings indicating a
muscul oskel etal or neurol ogi cal inpairnment of such severity as to
support the claimant's contention of debilitating pain, the
cl ai mant was not receiving regular nedical care, was not taking a
| arge anmount of prescribed pain nedications, and the claimnt's
deneanor at the hearing was not consistent with that of a person
suffering from constant pain. 702 F.2d at 622. Here, the
obj ective nedical evidence does not establish that Jernigan was
suffering fromany condition that would result in disabling pain.
None of the exam ning physicians recorded any conplaints by
Jernigan of excessive pain, and none of them were able to
accurately diagnose his physical conditions because of his
questionable efforts during testing. The physicians also did not

report any signs of atrophy besides the possible atrophy of
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Jernigan's tongue, and they also did not report any deformty in
his extremties, nuscle spasm or the like.” Absent objective
medi cal evidence supporting claimant's subjective conplaints of
pain, the ALJ did not err in determning that claimnt's pain was
not di sabli ng. See Harper v. Sullivan, 887 F.2d 92, 96-97 (5th
Cr. 1989).
I11. Further Consultative Exam nations

In Jernigan's | ast two points of error, he argues that the ALJ
erred in not ordering a further exam nation. He notes that Dr.
I ngram recommended further eval uati on, but t hat further
consul tative exam nations were not ordered. Jernigan also submts
that he did not have the financial resources to afford such an
exam nati on

Jernigan's first argunent is that this failure by the ALJ
violates the rule laid down in Lovel ace v. Bowen, 813 F. 2d 55 (5th
Cr. 1987). He <contends that Lovelace requires further
exam nationssQpresumably paid for by the governnentsSQwhere a
cl ai mant cannot afford the exam nations hinself and his consulting
physi ci ans recommend such exam nations. Lovel ace does not stand
for such a proposition. In Lovel ace, we held that generally a
medi cal condition that can be renedi ed i s not di sabling unless "the
cl ai mant cannot afford the prescribed treatnent or nedicine, and

can find no way to obtain it, [then] 'the condition that is

! W woul d al so note that, as in Jones, Jernigan was not under
the regul ar care of a physician, nor was he prescribed a | arge
anount of nedicine. Also, it seens apparent fromthe ALJ's
findings that his deneanor at the hearing did not conmport with
that of one suffering fromextrene pain.
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disabling in fact continues to be disabling in law'" 1d. at 59
(quoting Taylor v. Bowen, 782 F.2d 1294, 1298 (5th Cr. 1986)).
Here, Jernigan's condition is not disabling so it isirrelevant if
he can afford further consultative exam nations.® The ALJ did not
require Jernigan to suffer under a disabling condition that he
could not afford to have cured, but rather the ALJ did not order
further exam nations of conditions which, based on substanti al
obj ective nedical evidence, were not disabling. See Harper, 887
F.2d at 97 (finding that the Lovelace rule is inapplicable where
"no physician on record has pronounced [the clai mant] di sabl ed and
hi s subjective synptonatol ogy has been found incredible").

Jernigan next argues that the ALJ abused its discretion
because it is error for an ALJ to fail to order further
consultative examnations after such are recommended by a
physi cian. Al though the ALJ did grant a second exam nation after
a request from Jernigan's counsel, counsel did not request any
further consultative examnations. Under the circunstances, the
ALJ was not required to do so sua sponte.

The ALJ "has the discretion to order a consultative
exam nation." Anderson v. Sullivan, 887 F.2d 630, 634 (5th Cr.
1989) . "An exam nation at governnent expense is not required

"unless the record establishes that such an examnation 1is

8 We woul d al so note that the suggestion of Jernigan's

i ndigent status is first raised as a bald assertion in his brief
inthis Court. Jernigan did not produce any evidence at trial
that he was unable to afford further consultative exam nation

He testified that although he had no incone, his wife worked, and
he saw a doctor and took prescribed nedication. All of this
testinony indicates the existence of at |east sone financial
resour ces.
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necessary to enable the admnistrative law judge to nake the
disability decision.'" 1d. (quoting Turner v. Califano, 563 F.2d
669, 671 (5th Gr. 1977)). Under this rule, the ALJ is required to
make such a sua sponte order only if the record establishes that
such further exam nations were necessary. Such a sua sponte order
would not be required sinply because a consulting physician
determ ned that a further exam nation m ght be desirable. Here,
the record does not establish that additional exam nations were
necessary for decision; quite to the contrary, "[t]here is
sufficient evidence in the instant case for the ALJ to have deci ded
that the claimant is not disabled . . . and, therefore, no
addi ti onal exam nation was warranted." |d.
Concl usi on
The judgnent of the district court is

AFFI RVED.
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