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Bef ore GARWOOD, JONES, and EMLIO M GARZA, Circuit Judges.”’
GARWOOD, Circuit Judge:

Plaintiff-appellant, T.K Stanley, Inc. (Stanley), appeal s the
district court's order granting defendant-appellant's, Scott Paper
Conpany's (Scott), notion for sunmary judgnent on the grounds that
Stanl ey's fraudul ent inducenent claimis barred by the statute of

frauds. W affirmon other grounds.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Fact s

Stanl ey and Scott are both in the business of procuring tinber
and operating sawnmlls in Mssissippi.! This dispute involves an
all eged fraudulent promse by Scott to sell Stanley the tinber
rights to a 1,120 acre tract of land, known as the Hall Pl ace
Stanley clains that Scott's prom se to convey the tinber rights on
the tract to Scott induced Stanley to buy froma third party the
Hal | Pl ace | and underneath the tinber, the tinber having previously
been conveyed by the third party to Scott.
|. The Dabney Tract

Al t hough they are conpetitors, Scott and Stanley have done
busi ness with each other on at |east one occasion prior to the
instant transaction in dispute. This prior transaction involved
the "Dabney tract." Stanley put the 1390 acre Dabney tract on the
market in 1988, but because of famly concerns Stanley did not
really want to sell the property.? At the sane tine that Stanley
had the Dabney tract on the market, Scott and the John Hancock
Conpany (Hancock) were negotiating to swap several parcels of | and,
including the Dabney tract, which neither of them then owned
Although it is not clear just why, Scott may have needed t he Dabney

tract to conplete its deal with Hancock. Keith Boyles, a tinber

. Stanley is a famly owned and operated business while Scott
is a large publicly held concern

2 Apparently Stanl ey was experiencing a cash fl ow probl emthat
nmotivated it to market the tract. However, M. T.K Stanley, the
conpany's founder, wanted the conpany to keep the tract so he
could use it for recreation and hunting. Stanley may have even
tenporarily taken the Dabney tract off the market at the tine
Scott expressed interest init.



buyer for Scott involved in the Hancock deal, prom sed Steve Farrar
(Farrar), a Stanley enployee, that Scott would return the Dabney
tract to Stanley in a land swap if Stanley would sell it to
Hancock.

Scott and Stanley assertedly contenplated a three-way
transaction respecting the Dabney tract. First, Stanley would sel
the Dabney tract to Hancock. Second, Hancock would trade the
Dabney tract to Scott. Third, Stanley would acquire parcels of
l and, which in sum would have the sane anount of tinber as the
Dabney tract, and trade these newy acquired parcels to Scott for
t he Dabney tract, placing Stanley in basically the sane position as
it was in before the transaction occurred.

Farrar clains that this exchange was agreed to between Scott
and Stanley before Stanley sold the tract to Hancock. Boyl es
clains that the exchange was not agreed upon until after Stanley
sold the tract and T.K Stanley told Farrar he wanted the tract
back. This agreenent was not nenorialized until after Stanley sold
the land to Hancock for cash. The written exchange agreenent
bet ween Scott and Stanl ey, though sketchy, provided "that the | and
sold [by Stanl ey] to John Hancock for Scott Paper shall be returned
toT. K Stanley, Inc., in exchange for |and val ued at a m ni nrum of
$764,500. This transaction shall be a Iand for |and exchange .

and shall occur [within one year from the date of the Hancock
sale]." Farrar and Boyl es signed the agreenent.

Stanl ey and Scott conpl eted the transacti on as they had agreed
upon to both parties' satisfaction as Stanley purchased six snal

tracts of land and traded themin return for the Dabney tract,



whi ch Scott had by then acquired from Hancock. Several of the six
tracts purchased by Stanley for the trade were purchased because
Scott said that it wanted those parcels. In fact, Farrar wred
nmoney to Boyles to cl ose these transacti ons w thout having seen the
properties because of his faith in Boyles. The total purchase
price for these six tracts was several thousand dollars |less than
what Stanley had received from Hancock in the sale to it of the
Dabney tract. Scott makes no conplaint about the Dabney tract
transacti ons.

1. The Hall Pl ace

Many of the facts relating to the instant Hall transaction are
disputed. In April of 1989, Stanley bought a 2200 acre tract of
| and adjoining the Hall Place. This purchase notivated Stanley to
attenpt to acquire the Hall Place, so it could use the Hall Pl ace
for hunting and recreation in conbination with the adjacent tract
and not harvest the tinber on either tract. In a separate
transaction in January of 1989, Stanley also purchased the
Enterprise tract containing 563 acres of |and, but only 200 acres
of plantation pine tinber.

In md-sumer of 1989, Stanley enployee Farrar | earned that
the Hall Place was for sale and began investigating ways to
purchase it. Scott was also interested in acquiring the tinber,
but not the land, on the Hall Place. Because Stanley did not have
the noney avail able to purchase the Hall tract at the tine it was
for sale, Farrar called Boyles to see if they could work a dea
simlar to the Dabney exchange in which Scott would purchase the

Hall Place and Stanley would |ater acquire property to trade to
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Scott in return for the Hall Pl ace.

Boyl es' deposition states that in this conversati on Boyl es and
Farrar discussed the possibility of Boyles' acquiring the tinber
rights on the Hall Place and Farrar the dirt or raw | and beneath
it. Conversely, Farrar suggests that these discussions involved
Scott's acquiring the land and ti nber on the Hall Place and tradi ng
it to Stanley for land and tinber to be acquired in the future.

Farrar was contenplating trading the Enterprise tract and sone
cash to Scott in return for the Hall Place, but he knew that Scott
did not want the Enterprise tract. Farrar also contenpl ated
pur chasi ng other parcels to nake the Hall Pl ace trade work.

Boyl es then called Farrar and told himthat a man named Wllie
Robi nson was going to buy the Hall Place immnently if they did not
act . Farrar told Boyles that he did not have the financing in
pl ace and that he would just have to pass at that tinme, but that if
Scott bought it, he would be interested in trading for it |ater.

After this second conversation with Farrar, Boyles called WA.
MIls (MIIs), a large M ssissippi |andhol der, and proposed that
MIls buy the land and tinber on the Hall Place and i medi ately
convey the tinber to Scott. This transaction was executed, as
MIls bought the Hall Place on August 8, 1989, and conveyed the
tinmber by tinber deed to Scott on the sane day.

On learning of the transaction in |ate August and obtai ning
sone cash from ot her business transactions, Farrar called Boyl es
and spoke to Boyles about getting Boyles' help in acquiring the
land from MIls and in acquiring the tinber from Scott. Farrar

stated that he was willing to offer Boyl es noney, |and, or |and and
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tinber in return for the tinber on the Hall Place. Boyl es
responded that he could help Farrar get the land fromMIIs, but
that he was unwilling to give up the tinber rights.

Negoti ati ons bet ween Boyl es, Farrar, and M| |ls continued, with
Farrar clinging to the idea that he could acquire the tinber on the
Hall Place from Scott. Boyles, acting as m ddl enan, arranged the
sale of the rawland on the Hall Place to Stanley for $290, 000, and
one season's worth of agricultural and hunting rights.?3

On Septenber 14, 1989, Boyles drafted a deed for MIIls that
expressly stated that the conveyance to Stanl ey was subject to the
tinmber rights held by Scott. Boyl es took the deed to Stanley's
office to pick up the check for MIls and to have Farrar al so sign
the deed. At this neeting, Farrar reiterated his interest in the

ti mber. Farrar said he wanted the tinber, "No matter what it

cost." Farrar says he then closed the deal only because Boyl es
made the followng promse: "Well, | don't know how |I'l|l get you
the tinber. If | have to, I'lIl just give you a tinber deed."

Boyl es deni ed maki ng the prom se and added t hat he coul d never make
t hat prom se because he | acked the authority to give up tinber once
acquired by Scott and because Scott never gave up tinber rights
once it acquired them?*

Farrar clains that this prom se neant that either Boyl es would

3 The | ease was defective. |Instead of giving these rights to
the lessee, MIIls, it reserved the rights to the I essor. Stanley
clains that this was a typographical error and that MIls was
free to use the | and as agreed.

4 Boyl es stated that while Scott may occasionally trade | and
and tinber for land and tinber, it absolutely never trades away
only tinber rights.



swap the Hall Place tinber for |Iand and tinber, tinber, or noney at
sone point in the future. Farrar admts that no price or value of
the Hall Place tinber was discussed, that no witing was nade
reflecting this agreenent, and that Stanley did not then own any
property that it could trade for the Hall Pl ace.

After the Septenber 14, 1989, closing, Farrar continued to
call Boyles about obtaining the tinber from the Hall Place, but
Boyl es refused to give it up. Farrar called Boyl es' boss and asked
hi m about the tinber. When Boyl es' boss declined to trade it,
Farrar hung up on him

Scott al nost imedi ately began | ogging on the Hall Place and
clear cut the property by the end of 1989.

Stanley filed suit against Scott alleging that it was
fraudul ently i nduced into purchasing the ground on the Hall Pl ace
by Boyles' promse that Stanley could also obtain the tinber
t her eon. Stanl ey sought damages from its reliance (nanely,
purchasing the Hall Place subject to Scott's tinber rights) on
Boyl es' prom se.

The district court, based on the depositions of Boyle and
Farrar, held that the all eged oral prom se by Boyl es was subject to
the U C. C. because the sale of tinber involves the sale of "goods,"
and that the prom se was unenforceable because it was barred by
M ssissippi's version of the U C C statute of frauds. St anl ey
appeal s.

Di scussi on
Stanl ey contends that the district court erred inruling as a

matter of law that its claimwas barred by the statute of frauds.



Al t hough the district court did not reach the issue, Stanley also
contends that it has offered sufficient summary judgnent evidence
supporting its fraudulent inducenent claim to survive summary
judgnent. Scott contends that the district court correctly ruled
on the statute of frauds issue, but that in any event Stanley did
not sufficiently nmake out a fraudul ent inducenent claimto survive
Scott's notion for summary judgnent.

We need not decide whether the district court's decision to

apply the U CC to bar Stanley's action was correct,® because we

5 The district court's ruling that, as a matter of |aw,
Stanley's claimis barred by the M ssissippi version of the

U C C statute of frauds is troubling. For the U C C statute of
frauds to apply in this case, the tinber on the Hall Place that
is the subject of the instant dispute nust qualify as "goods"
under section 75-2-107 of the M ssissippi Code Annotated. This
section provides that "[a] contract for the sale apart fromthe
land of . . . tinber to be cut is a contract for the sale of
goods within this chapter whether the subject nmatter is to be
severed by the buyer or by the seller even though it forns part
of the realty at the tine of contractng [sic], and the parties
can by identification effect a present sale before severance."

Under this provision all sales of tinber are not subject to
the UCC, only sales of tinber "cut or to be cut" fall within
the definition of goods under section 75-2-107. Bay Springs
Forest Products, Inc. v. Wade, 435 So.2d 690, 694 (M ss. 1983);
Futch v. Janmes River-Norwal k, Inc., 722 F.Supp. 1395 (S.D. M ss.
1989), aff'd wi thout published op., 887 F.2d 1085 (5th Gr. 1989)
(oral contract for sale of tinber to supply paper mll involved
sal e of "goods"); Bohle v. Thonpson, 554 A 2d 818, 826 (Ml. C
Speci al Appeal s 1989) (tinber contract involved sale of goods
where it specified what type and size of trees were sold and
expressly gave buyer two years to renove the tinber); Newton v.
Allen, 141 S. E. 2d 417 (G. 1965) (lease of trees thensel ves not
| ease of goods because tinber | eased for turpentine purposes, not
to be cut by lessee).

Al t hough Stanley is in the business of tinber harvesting,
there is sufficient evidence to survive summary judgnent that
Stanl ey may not have been seeking the Hall Place tinber to cut
it. Farrar testified in his deposition that he did not intend to
cut the tinber, but that he intended to keep it since he intended
to use the property for recreational activities such as hunting.
Since Stanley owned the fee or |and beneath the tinber, it cannot
automatically be presuned that Stanley intended to cut the
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can affirmthe judgnent in Scott's favor on other grounds. Davis
v. Liberty Mit. Ins. Co., 525 F.2d 1204, 1207 (5th Gir. 1976) ("In
reviewing a district court's grant of summary judgnent, an
appel l ate court may affirmeven though the district court relied on
the wong reasoninreachingits result."); Rodrigue v. Western and
Southern Life Ins. Co., 948 F.2d 969, 971 (5th Cr. 1991).

We grant de novo review of issues of fact and law in summary
j udgnent cases. Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th Cr
1992), cert. denied, 113 S. C. 82 (1992). A party noving for
summary judgnent is entitled to a judgnent where no genui ne i ssues
of material fact are in dispute and where they are entitled to a
judgnent as a matter of |aw. FED. R Qv. P. 56. Under Cel ot ex
Corp. v. Catrett, 106 S.C. 2548, 2553 (1986), when the party
opposi ng a notion for summary judgnent bears the burden of proof at
trial on an essential elenent of the case and does not, after

di scovery, make a sufficient showing of the existence of that

tinber. It is plausible that a | andowner would attenpt to
purchase the tinber rights to renove the burden on the underlying
estate and obtain full ownership of the land. Stanley's argunent
is supported by the fact that it owned (and owns) the | and and
the tinber on the tract next to the Hall Place and, apparently,
had (and has) not cut the tinber on that tract. The fact that
Stanley wanted the tinber on this particular piece of property so
badly, as opposed to equally good tinber on another tract,
suggests that Stanley nmay not have wanted the tinber to cut it.
Al so, there is no evidence of the general formof instrunent
contenplated for the allegedly agreed transfer from Scott to
Stanl ey, and there was no evidence that Stanley's all eged
agreenent with Scott included any provisions respecting cutting
tinber or the like. Thus, the district court may well have erred
in concluding as a matter of law that for purposes of this
di spute the tinber on the Hall Place constituted "goods" under
the UC C and that Stanley's action was barred by the U C C
statute of frauds.

Scott does not claim and the district court did not find,
that the general statute of frauds applied (see note 6, infra).
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el emrent wth summary judgnent evidence, sunmary judgnent nay be
entered agai nst that party.

Since Stanley bears the burden of proof as plaintiff, to
survive summary judgnent, it nust establish facts supporting the
el enments of its cause of action both in pleadings and in tinely
filed summary judgnent evidence.® A key elenent in dispute inthis
case is whether the prom see, Stanley, had a right to rely on
Scott's promse that if Stanley purchased the raw | and on the Hal
Place fromMIIls, Scott would sell or exchange the tinber on the
Hall Place with Stanley for a future undeterm ned price. Anderson
v. Burt, 507 So.2d 32, 38 (Mss. 1987). In other words, was
Stanley's reliance on Scott's prom se reasonabl e?

Stanley contends that it was reasonable to rely on Boyles
prom se because its transactions wth Scott involving the Dabney
tract showed a course of dealing in |land exchanges with future
undeterm ned prices. Stanley observes that the Dabney transaction
was simlar inasnmuch as a deal was nade with the price left open.

This was shown by the fact that Boyles instructed Farrar as to

6 Scott admits that an action for fraud may be based on an oral
prom se that is itself unenforceabl e under M ssissippi's genera
statute of frauds. Mss. Code Ann. 8§ 15-3-1 (19 ); Walker v. U
Haul Co. of Mss., 734 F.2d 1068, 1078 (5th Cir.), nodified
slightly on reh'g, 747 F.2d 1011, 1016 (5th Cr. 1984) (ora

prom se as part of franchi se agreenent that rent would renmain
reasonabl e not barred by statute of frauds); Comrercial Springs
Ins. Agency Inc. v. Commercial Union Ins. Co., 554 So.2d 884
(Mss. 1989) (adopting this Crcuit's interpretation of

M ssissippi |aw); Futch, 722 F. Supp. at 1400 (noting estoppel is
exception to statute of frauds where only tort danages and not
specific performance is renedy sought). Thus, Stanley's action
in this case for fraudul ent inducenent, based on an unenforceable
oral promse, is not barred by Mssissippi's general statute of
frauds.
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whi ch pieces of property Stanley could purchase to conplete the
trade to reacquire the Dabney tract.

W agree with Scott, however, that Stanley's dealings wth
Scott in the Dabney tract exchange do not justify Stanley's
reliance on Boyles' prom se. From a general prospective, it is
unl i kel y, hi ghly exceptional circunstances aside, that an
experi enced busi nessman woul d rely on an oral prom se froman arns-
| ength corporate conpetitor to trade tinber on a 1,120 acre tract
of land when such an agreenent would have to be witten to be
enforceable as a contract under Mssissippi law.’” This genera
consi deration, however, is not alone conclusive. Turning to
specifics, we initially note that this transaction was not simlar
enough in structure to the Dabney trade to suggest that reliance
woul d be reasonable. There was a witten agreenent nenoriali zing
t he Dabney trade; there was no such as to the Hall Place. Before
entering the Dabney transaction, Stanley received $764,500 in cash
fromHancock. Even if it never got the Dabney tract back, Stanley
still had the cash up front. Here, Stanley put $290, 000 down to a
third party. Thus, while Stanley undertook no real financial risk
inthe Dabney trade, it took a significant risk by investing in the
Hal | Pl ace. And, because cash was paid for the Dabney tract, there

was an inplicit price for which Stanley could reacquire the Dabney

! See Rittenberg, Comment, Louisiana's Tenfold Approach to the
Duty to Inform 66 Tul. L. Rev. 151, 193-94 (1991) (discussing
whet her it can ever be reasonable to rely on an oral prom se when
the law requires an agreenent to be in a specific witten formto
be enforceabl esga |aw requiring that a specific type of agreenent
be witten is useless, if an oral agreenent to do the sane thing
can be enforced).
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tract from Scott in the future. No such price was nentioned in
connection wwth the Hall Place matter. Wiile it is true that the
specific properties that Stanley would trade to Scott in the Dabney
trade were unknown at the transaction's i nception, the val ue of the
tracts was known. Here, Farrar admtted that there was no nention
of the value of the tinber on the Hall Place before Stanley
purchased the Hall Place |and. This is crucial. W find it
unreasonabl e as a matter of |aw for an experienced busi ness person
to rely on the alleged prom se nade by Boyles when no price (or
even range of price), an essential elenent of an agreenent, was
stated or agreed upon. Wthout knowi ng what it would cost to get
the ti nber, no reasonabl e busi nessman woul d rely on Boyl es' al | eged
oral prom se. Whet her or not it supported Stanley's actual
reliance, the Dabney trade does not make Stanley's reliance on
Scott's promise in the Hall Place transaction reasonable.?
Concl usi on
Accordi ngly, the judgnent of the district court is

AFFI RVED.

8 W also note that the actual damages suffered by Stanley, even
if its reliance had been reasonable, are not shown. Stanley
clains that its | osses equal the dimnished value of the property
caused by the renoval of its tinber. This argunent is flawed.
Stanl ey woul d have had to pay to acquire the tinber. There is no
show ng that there was any prom se that what it would have to pay
woul d be less than the difference in value between the tract with
the tinber and without it. Moreover, had Scott's alleged prom se
not been nmade, Stanley clains it would not have purchased the
tract at all, so its "reliance" damages are unrelated to what
happened to the tinber.
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