IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7460
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
GUADALUPE | ZAGUI RRE RAM REZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of Texas
(CR-B-92-21-02)

(April 28, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Guadal upe | zaguirre Ramrez and tw codefendants were charged
inatwo-count indictment wwth conspiring to possess and possessi on
wWththeintent to distribute cocaine. Ajury found Ramrez guilty
of both counts of the indictnent.

The PSR cal cul ated a base offense |evel of 32; the offense

| evel was increased by two points under U S.S.G 8§ 2D1.1(b)(1) for

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



possession of a firearm and by two points for obstruction of
justice pursuant to 8 3Cl.1 by Ramrez's denial that a gun was
present during the offense; a total offense |evel of 36 resulted.
Ramrez's crimnal history category was |II. The resulting
gui deli ne range was 210 to 262 nonths inprisonnent.

Ram rez subm tted objections to the PSR argui ng that no anount
of the cocai ne should be used to establish a base offense | evel, an
argunent that anounts to a claimthat the evidence was insufficient
to prove his guilt. He also challenged the proof of his possession
of a firearmused to increase his base offense |evel

The district court concluded that Ram rez shoul d be sentenced
for the one-kilogram count of conviction and overruled Ramrez's
objection regarding the presence of a firearm resulting in a
gui deli ne range of 120 to 135 nonths. The court sentenced Ram rez
to serve concurrent terns of 135 nonths and mandatory ei ght-year
terms of supervised release for both counts and inposed a $100
mandat ory assessnent.

I

On appeal, Ramrez argues that, because the district court
erroneously denied him a mstrial, the conviction should be
reversed. Ramirez asserts that the governnent's failure to prove
identity in relation to the conditionally-admtted extraneous
of fense warranted a mstrial. He also challenges the prejudicial
effect of the joinder of two or nore crines just because of the

simlarity of the crines.



Pursuant to Fed. R Evid. 404(b), the governnent attenpted to
introduce a 1988 judgnent of conviction against Ramrez for
possession of cocaine. Ram rez's counsel objected to the
i ntroduction of the prior offense as prejudicial and as an attenpt
by the governnment to attack Ramrez's character. Overruling the
objection, the district court noted that the prior conviction was
for an identical offense and that it was subject only to
identification and adnoni shnents to the jury.

When the exhibit was introduced at trial, the court instructed
the jury that Ramrez was not on trial for the prior offense, but
if the jury was convinced that Ram rez had engaged in the offense
conduct, they could consider the prior simlar offenseinregardto
certain elenents of the instant offense. The governnent then
attenpted to introduce the prior judgnent and conviction through
Sergeant Reynal do Gonzalez of the Texas Departnent of Public
Safety, Narcotics Division. The court permtted defense counsel to
voir dire the witness on his personal know edge of the identity of
the perpetrator of the 1987 offense. Sergeant CGonzalez testified
that he did not know Ramirez in 1987 or that Ramrez had been
pl aced on probation, but that he had "l earned through the FBI it
[the defendant] is the sane." \Wen the governnment noved to adm t
the exhibit, the court ruled that it had failed to prove
identification and granted Ramrez's objection to the introduction

of the exhibit, denying the governnent's request to admt the



exhibit into evidence. The court instructed the jury to disregard
any evidence of a prior conviction.

The prior-conviction evidence did not inplicate Rule 404(b).
Al t hough the district court initially concluded that the evidence
could be admtted because the probative value of the prior offense
woul d overcone any prejudicial value of the adm ssion, the court
reserved adm ssion for proof of identity.

In response to the court's suggestion, Ram rez unsuccessfully
moved for a mstrial because the governnent had attenpted to admt
prior conviction evidence but failed for lack of identification.
"This court will reverse a district court's refusal to grant a

mstrial only for an abuse of discretion.” US. v. Linpbnes, 8 F. 3d

1004, 1007 (5th Gr. 1993), petitions for cert. filed, (U S. Feb

28, 1994) (No. 93-8123 & No. 93-1360). Moreover, "where a notion
for a mstrial involves the presentation of prejudicial testinony
before the jury, a new trial is required only if there is a
"significant possibility' that the prejudicial evidence had a
“substantial inpact' upon the jury verdict, viewed in |ight of the
entire record.” |d. at 1007-08 (citation omtted).

The court's denial of a mstrial was not an abuse of
di scretion because there is no indication that the references to
the prior conviction influenced the verdict. The jury was
adnoni shed about not considering this evidence in reaching a
verdict. Jurors are presuned to followtheir instructions. Zafiro

v. US., UsS _ , 113 S .. 933, 939, 122 L.Ed.2d 317 (1993).




The presunption that the jury followed the court's instructions
negates the assertion that a mstrial was warranted because the

jury considered prejudicial evidence. See US. v. WIlis, 6 F.3d

257, 262 (5th Gr. 1993). Accordingly, the district court did not
abuse its discretion in denying Ramrez's notion for a mstrial.

The joinder argunent is irrelevant because Ram rez was not
being tried sinultaneously for two simlar offenses. The
governnent nerely attenpted to i ntroduce proof of a 1988 conviction
for purposes of identity in relation to the present offense.

|1

Ram rez next challenges whether the evidence established
beyond a reasonable doubt that a weapon was present during the
comm ssion of the offense. Quoting from the transcripts of the
trial and the sentenci ng hearing, Ramrez asserts that the evidence
did not connect him to the firearm because the gun was not
fingerprinted, and he was not identified as being in the shed where
the gun was found.

It is not necessary that the evidence establish beyond a
reasonabl e doubt that a firearmwas present because Ram rez was not
charged with commtting the offense of carrying a firearm in
connection with a drug-trafficking crinme. Instead, his sentence
was enhanced under 8 2D1. 1(b) (1) based on the presence of a firearm
as a specific offense characteristic.

The district court's decision to apply 8 2D1.1(b)(1) is a

factual determ nation subject toreviewonly for clear error. U.S.



v. Devine, 934 F.2d 1325, 1339 (5th Gr. 1991), cert. denied, 112

S.C. 954 (1992). A factual finding is not clearly erroneous as
long as it is plausible in the light of the record read as a whol e.

US v. Shipley, 963 F.2d 56, 58 (5th Cr.), cert. denied, 113

S.Ct. 348 (1992).

Section 2D1.1(b)(1) provides that the base offense |evel be
increased by two levels "[i]f a dangerous weapon (including a
firearm was possessed." "The adjustnent should be applied if the
weapon was present, unless it is clearly inprobable that the weapon
was connected with the offense.” § 2D1.1, comment. (n.3). The
burden of proof in this respect is on the governnent under a

pr eponder ance- of -t he- evi dence standard. U.S. v. Menesses, 962 F. 2d

420, 428 (5th Gr. 1992).

Ram rez's argunent regarding the presence of a firearmis
meritless. During the trial, Sergeant Gonzal ez testified that upon
his reading Ramrez the Mranda warnings, Ramrez admtted the
presence of one weapon at the apartnents where the transacti on was
to occur. He also testified that Ramrez admtted that he hid in
a shed at a private residence after seeing the police officer
approach his vehicle outside of the apartnents.

The record denonstrates that Ramrez acted in concert wth two
ot her individuals, Sergio Vicente Resendez and Ranon El uid Al onzo-
Perez. Ramrez's codefendants adnmtted the presence of at | east
one firearmduring the drug transaction. Resendez stated that he

observed three pistols in the Isuzu. Al onzo indicated that there



was only one firearmin the vehicle and that the gun belonged to
Ram rez's brother.

Additionally, Ramrez and Al onzo were found by a Brownsville
police officer in the backyard near the shed where the 9mm weapon
was di scovered. PSR ¢ 18. Ramrez admtted to the arresting
officer that a firearm was in the vehicle and Ramrez was the
driver of the vehicle. PSR 91 11, 24. A PSR bears sufficient
indicia of reliability. US v. Afaro, 919 F.2d 962, 966 (5th

Cr. 1990). A defendant who objects to consideration of
information by the sentencing court bears the burden of proving
that it is "materially untrue, inaccurate or unreliable.” U.S. V.
Angul 0, 927 F.2d 202, 205 (5th Cr. 1991). If a defendant di sputes
information in the PSR without presenting rebuttal evidence, then

he fails to carry his burden. U.S. v. Rodriquez, 897 F.2d 1324,

1327-28 (5th Gr.), cert. denied, 498 U S. 857 (1990). During the

sentencing hearing, Ramrez objected to the adjustnent to the
offense level for the firearm but he did not offer additiona
evidence to rebut the contested portions of the PSR

The district court's decision to apply 8 2D1.1(b)(1) is not
clearly erroneous as the presence of the weapon was established by
a preponderance of the evidence.

11

Finally, Ramrez argues that the trial court erred by not

enforcing the immunity agreenent. Ramrez argues that he entered

into an immunity agreenent with state officials that provided that



he woul d negotiate a ten-kil ogram cocai ne transaction in exchange
for immunity regarding the instant one-kilogram transaction.
Ram rez argues that because he cooperated as agreed, the district
court erroneously accepted the governnent's explanation that the
i muni ty agreenent should not be enforced.

We think that the governnment is correct when it argued that
Ramrez failed to establish a breached i nmunity agreenent with the
federal authorities, or that an agreenent existed regarding a
8§ 5K1.1, p.s., notion for substantial assistance.

The testinony offered at trial regarding the inmmunity
agreenent indicated that Ramrez was supposedly cooperating with
the DEA Drug Task Force at the tinme of his arrest. Ser geant
Gonzal ez testified, however, that he was unable to confirmw th DEA
Agents Luis Qutierrez or George Gavito that Ram rez was working
with the DEA as a docunented i nformant. Although Sergeant Gonzal ez
testified that after Ramrez's arrest for the one-kilogram
transaction at issue, Ramrez agreed to work as an informant in a
ten-kil ogram purchase, Gonzalez further testified that on the
follow ng day Ramrez provided information that proved usel ess.

Sergeant Gonzal ez also testified that one week |later Ramrez
was arrested by the DEA on Septenber 10, 1991, as a result of
anot her drug transaction. Gonzal ez testified that, after that
arrest, Ramrez entered into an agreenent with his agency, (the
Texas Departnent of Public Safety, Narcotics Division), the DEA and

the U S. Attorney's office that provided that Ram rez woul d conduct



three deals for the state district attorney. Gonzalez testified
that the unrelated state charges and the case brought by the DEA
were dism ssed. Gonzalez testified that the agreenent regarding
the instant case was contingent on Ramrez providing reliable
information on other drug deals. As a result of Ramrez's
probation revocation, Ramrez failed to contact Gonzal ez and was
unable to cooperate as agreed. Gonzalez also testified that
Ramrez failed to provide any information during the thirty-two
days prior to his incarceration on the probation revocation.
Ruling on Ramrez's notion to dism ss the case on the grounds
of immunity, the district court concluded that there was no
evidence that Ramrez had been promised imunity by the federa
aut horities. This conclusion is supported by the evidence
presented at trial. There was no agreenent entered between Ram rez
and the federal governnent regarding dismssal of the instant
charges, and the testinony at trial established that the officials
were not satisfied with the extent of Ramrez's alleged

cooperation. Cf. US. v. Watson, 988 F.2d 544, 548-49 (5th Cr.

1993) (defendant has burden of proving governnent violated plea

agreenent), cert. denied, 114 S.Ct. 698 (1994).

|V
For the reasons stated herein, the judgnent of the district
court is

AFFI RMED



