IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7456
Summary Cal endar

ETHEL M FAI RLEY,

Pl ai ntiff-Appellant,
V.
MONTGOVERY ELEVATOR COVPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
( CA- H90- 0202(P) (N))

(January 18, 1993)
Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *
Ethel M Fairley appeals fromthe district court's entry of
summary judgnent against her. Finding that there was no genui ne
issue of material fact and that Mntgonery El evator Conpany was

entitled to judgnent as a matter of law, we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



l.

On Septenber 21, 1987, Fairley, a housekeeper enpl oyed by
Forrest Ceneral Hospital in Forrest County, M ssissippi,
sustained injuries follow ng the apparent mal functioning of one
of the hospital's elevators in which she was riding. It is
undi sputed that Mntgonery El evator Conpany, at the tinme of
Fairley's injuries, had contracted with the hospital to provide
regul ar mai ntenance and service to the hospital's el evators.
According to Fairley, the el evator abruptly dropped fromthe
second floor to a point approxinmately seven to eight feet above
the first floor. Fairley called for assistance and, shortly
thereafter, a naintenance man enpl oyed by the hospital responded.

The mai nt enance man opened both the el evator shaft on the
first floor and the elevator door. He then instructed Fairley to
wait until he could return with a |adder. Fearing that the
el evator would fall further, Fairley ignored the naintenance
man's instructions and, after approximately a mnute's wait,
junped to the floor of the basenent before the maintenance man
could return with a |ladder. Although it is undisputed that
Fairley was seriously injured fromthe inpact of the junp, the
parties are in dispute whether Fairley al so sustai ned any
injuries fromthe initial plunge of the elevator fromthe second
floor. Fairley herself offered conflicting statenents regarding
the source of her injuries. |In her deposition, she seened to say

that her junp was the only source of her injuries, while in her



answers to Montgonery Elevator's interrogatories she clained that
"[t]he jolt fromwhen the elevator fell . . . caused ne to injure
my back, neck and | egs."

Fairley filed a conmon | aw negligence action agai nst
Mont gonery El evator Conpany in M ssissippi state court, seeking
$650, 000 in danmages. Fairley alleged that Mntgonery El evator's
negligence in failing to properly service and naintain the
el evator was the proxi mate cause of Fairley's injuries. |nvoking
diversity jurisdiction, Montgonery El evator proceeded to renove
to federal district court in the Southern District of
M ssissippi. During discovery, Fairley and Montgonery El evator
each submtted interrogatories and requests for production, which
were answered. Fairley's deposition was al so taken. It is
undi sputed that during discovery Fairley failed to offer
testinony from-- or even offer a single nane of -- any potenti al
fact or expert wi tness who could offer support for Fairley's
theory that Montgonery El evator was negligent or that any
purported negligence proxi mately caused the elevator to fall.

Rat her, at the conclusion of discovery, Fairley had nerely
of fered conclusory allegations to that extent.

Mont gonery El evator thereafter filed a notion for summary
judgnent to which Fairley failed to respond. On June 12, 1992,
the district judge granted sunmary judgnent for Montgonery
Elevator. On July 9, 1992, Fairley filed a tinely notice of

appeal .



.
In reviewing a sunmary judgnent, we apply the sane standard

as the district court. Waltman v. International Paper Co., 875

F.2d 468, 474 (5th Gr. 1989). W ask specifically whether "the
pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |[aw "
FED. R Qv. P. 56(c). In answering the first part of this
question, we view all evidence and the inferences to be drawn
fromthe evidence in the Iight nost favorable to the party

opposing the notion. Marshall v. Victoria Transp. Co., 603 F.2d

1122, 1123 (5th Gr. 1979) (citing United States v. Di ebold,

Inc., 369 U S. 654, 82 S. Ct. 993 (1962)). Furthernore, as the
United States Suprenme Court held in Celotex Corp. v. Catrett, 477

U S 317, 322 (1986):

[ T] he plain | anguage of Rule 56(c) mandates the entry
of summary judgnent, after adequate tine for discovery
and upon notion, against a party who fails to nake a
show ng sufficient to establish the existence of an

el emrent essential to that party's case, and on which
that party wll bear the burden of proof at trial. 1In
such an action, there can be no "genuine issue as to
any material fact," since a conplete failure of proof
concerning an essential elenent of the non-noving
party's case necessarily renders all other facts
immterial. The noving party is "entitled to a
judgnent as a matter of |aw' because the non-novi ng
party has failed to make a sufficient showi ng on an
essential elenent of her case with respect to which she
has the burden of proof. "[T]h[e] standard [for
granting summary judgnent] mrrors the standard for a
directed verdict under Federal Rule of G vil Procedure
50(a) . . . . " (citations omtted).
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We agree with the district court that in the instant case,
Fairley has conpletely failed to nake a prim facie case of
acti onabl e negligence under Mssissippi law. In Mssissippi,
like nmost (if not all) other jurisdictions, a plaintiff in a
negl i gence action "bears the burden of producing evidence
sufficient to establish the existence of the conventional tort
el enrents of duty, breach of duty, proximate causation and

[danages]." Palner v. Biloxi Regional Medical Center, Inc., 564

So.2d 1346, 1355 (M ss. 1990). Fairley has not only entirely
failed to establish that Montgonery El evator was negligent by
breaching a duty owed to Fairley, but also has failed to offer
any proof of proximate causation. |In particular, in the
proceedi ngs below Fairley offered no deposition or affidavit from
a fact or expert witness who could testify that Montgonery

El evat or was negligent in servicing the elevator or that such
purported negligence caused the elevator to fall; nor did Fairley
even supply a nane of such a witness. Rather, at the concl usion
of discovery, she had nerely offered a conclusory allegation that
Mont gonery El evator failed to properly service and naintain the
hospital's elevator in working order and that such a failure

proxi mately caused the elevator to fall.!? Mont gonery El evat or,

' W note that Fairley has not propounded the theory of res
i psa loquitur, which would possibly relieve her of sone of the
evidentiary burden necessary to make a prima facie case of
acti onabl e negligence under Mssissippi |aw. See Kussman v. V &
G Wlding Supply, Inc., 585 So.2d 700, 704-05 (M ss. 1991)
(discussing the doctrine of res ipsa loquitur). Even if she had,
the evidence she offered at the point that summary judgnent was

grant ed woul d not have been adequate to w thstand summary
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conversely, offered an affidavit froman expert w tness who was
prepared to testify that Mntgonery El evator was in no way
negl i gent.

Furthernore, Fairley failed to respond in any way to
Mont gonery El evator's notion for summary judgnent until this

appeal, which is relevant to our analysis. See Eversley v. MBank

Dal las, 843 F.2d 172, 173-74 (5th Gr. 1988). Fairley's
appel l ate brief does nothing but repeat the bare allegations of
negli gence made in the court below. Accordingly, we believe that
Fairley has failed to withstand Montgonery El evator's notion for

sunmary j udgnent . 2

L1l
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

judgnent on that issue. |In particular, Fairley neither offered
evi dence that Mntgonery El evator was in "exclusive control" over
the el evator, nor did she prove that the accident was "not . . .
due to any voluntary action on the part of the plaintiff." 1d.

2 Fairley contends that a M ssissippi statute, Code of
M ssissippi, 8§ 11-7-17, requires her case to go to a jury since
there is a dispute over whether Fairley was contributorily
negligent in junping fromthe el evator. W disagree. That

statute -- even assumng it applied in a federal diversity case,
but see M ssissippi Power & Light Co. v. Whitescarver, 68 F.2d
928, 929 (5th Cr. 1934) -- is irrelevant if a plaintiff has not

made a prima facie case of negligence to withstand summary
j udgnent .



