IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7448
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ROGELI O REYES,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CR-C-92-00076-01
(January 22, 1993)
Before GARWODOD, SMTH, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM *
A person convicted of an offense shall not be subject to
i ncreased puni shnent as a result of a prior conviction unless,
prior to his conviction, the United States attorney files an
information with the court and serves a copy of such information
on the person or his counsel stating in witing the previous
convictions to be relied upon. 21 U S . C 8 851(a)(1).

Conpliance with this provision is mandatory. United States V.

Nol and, 495 F.2d 529, 533, (5th GCr.), cert. denied, 419 U S 966

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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(1974). The Information of Prior Conviction was filed on March
3, 1992, and was served personally on Reyes on that date. Reyes
pl eaded guilty on April 6, 1992. The Information was tinely
filed and served on Reyes.

The Information stated that the defendant was being held
account abl e under the enhancenent provisions of 21 U S. C
8 841(b)(1)(b) as a result of his past conviction for possession
of marijuana. Prior to pleading guilty, Reyes acknow edged t hat
he understood the significance of the Information. Hi s counsel
stated that he was aware of the Governnent's intent to seek an
enhanced sentence prior to the date of the re-arraignnent. Reyes
recei ved notice of the enhancenent proceeding in accord with the
requi renents of 8§ 851(a)(1).

"If the United States attorney files an information
the court shall after conviction but before pronouncenent of
sentence inquire of the person with respect to whomthe
information was filed whether he affirnms or denies that he has
been previously convicted as alleged in the information
21 U S.C 8 851(b). The inposition of an enhanced sentence is
valid where the district court has substantially conplied with
the requirenents of 8§ 851(b) and the defendant has failed to
conply with the statutory prerequisites for challenging a prior

conviction. United States v. Garcia, 954 F.2d 273, 277-278 (5th

Cr. 1992).
Substantial conpliance with 8§ 851(b) has been found where
the district court questioned the defendant at the rearrai gnment

and obtained an adm ssion as to the existence of his prior
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conviction. 1d. at 277. The district court did not specifically
ask Reyes if he had been previously convicted of the drug charge.
However, the district court inquired as to whether the
information contained in the Presentence Report (PSR) was
correct, and Reyes acknow edged that it was. The PSR reflected
the defendant's prior drug conviction.

"Section 851(c)(1l) directs a defendant who clains the
invalidity of any alleged prior conviction to file a witten
response to the information . . . ." @Grcia, 954 F.2d at 277
Reyes did not file a witten response to the information and
nei ther he nor his counsel questioned the existence or validity
of his prior conviction at any point during the rearrai gnnment or
sent enci ng proceedi ngs.

In light of Reyes' admssion as to the validity of the
information contained in the PSR and his failure to file a
8 851(c) response to the Information, the district court's
failure to conply strictly with the provisions of § 851(b) was
harm ess. See Garcia, 954 F.2d at 278.

AFFI RVED.



