IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7444

JOHNNY D. MCPHAI L,
Pl ai ntiff-Appellant,

VERSUS
STATE FARM FI RE & CASUALTY COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
W 91 44 DD

April 30, 1993
Before JOHNSON, SMTH, and EMLIO M GARZA, C rcuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

This suit arises froma conplaint Johnny McPhail fil ed agai nst
State Farm Fire and Casualty Insurance Conpany ("State Farni),
asserting that State Farm wongfully denied coverage to MPhail
after a house he owned burned. The district court granted summary
judgnent to State Farm finding that McPhail's failure to provide

State Farmwith certain financial docunents violated the i nsurance

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



policy that McPhail had with State Farm W affirm

| .

Just before mdnight of July 2, 1990, fire destroyed a house
owned by McPhail in Slate Springs, Mssissippi. MPhail |ived near
Oxford, Mssissippi, rented the Slate Springs house to John Pau
Vance, and naintained a policy of rental dwelling insurance on it
with State Farm

McPhail and Vance had entered into a rental agreenent under
whi ch Vance would rent the house for one year with an option to
pur chase. Sonetinme after May 15, 1990, Vance backed out of the
sal e, and noved out of the house between two days and a week before
the fire.

McPhail received a tel ephone call at his Oxford honme from a
relative early on July 3 telling him about the fire in Slate
Springs. Later that norning, MPhail inforned a State Farm agent
of the fire. State Farmpronptly sent Janes Vickers, an i ndepend-
ent cause and origin expert, to inspect the fire scene. Vickers
concluded that the fire was i ncendiary. Three weeks | ater, MPhai
hired his own expert, Reno Branham to conduct an investigation.
Branham concl uded t hat the cause of the fire was electrical. State
Farm sent Vickers to re-examne the scene, and he once again
determ ned that the fire was incendiary. State Farmthen sent John
Onens, an electrical engineer, to evaluate the cause of the fire.
He found no evidence to indicate that the cause of the fire was

el ectrical.



The i nsurance policy between State Farm and McPhail contains
the foll ow ng cl ause:

2. Your Duties After Loss. In case of a loss to which

this insurance may apply, you shall see that the
follow ng duties are perforned:
d. As often as we reasonably require:
(1) exhibit the damaged property;
(2) provide us wth records and
docunents we request and perm t
us to nmake copies; and
(3) submt to examnation under
oat h and subscri be the sane.
McPhail tinmely submtted to State Farm a proof-of-loss that
descri bed specific itens of property destroyed in the fire. On
August 7, he gave the first of two exam nations under oath. During
this exam nation, he answered many, but not all, of State Farns
gquestions pertaining to his financial status.

After the first examnation, State Farm wote to MPhail
requesting specific docunents: (1) all of McPhail's and his wife's
credit card statenents for the five nonths before the fire, (2) al
financial docunents regarding a trailer park that MPhail owned,
(3) all records of loans applied for or owed by MPhail and his
wfe in the two years before the fire, (4) all docunents relating
to any safe deposit box to which the McPhails had access in the
year before the fire, (5) records of any bank accounts to which the
McPhail s had access in the year before the fire, and (6) several

ot her itens, such as phot ographs of the insured property, utilities

records, and any docunentation of attenpts to sell the property.



McPhai|l declined to provide credit card statenents, financial data
on the trailer park, safe deposit box information, and records of
utilities expenses and ot her charge accounts. He stated that the
information refused was irrelevant to the claim or a burdensone
invasioninto his privacy. He did furnish photographs, a 1990 bank
statenent, and information on attenpts to sell the property.

McPhail then submitted to a second exam nati on under oath. He
continued to refuse to provide financial statenents of his credit
cards and trailer park and to answer questions about his nother's
bank account on which he was authorized to draw funds. State Farm
clains that it needed the primary financial docunents to check
McPhail's inconme against his incone tax return and to confirmhis
actual i ndebtedness. State Farm also points out that MPhail
initially denied leaving his hone the day of the fire but |ater
admtted that on that day he "probabl y" drove to pick up his nother
in the same county where the burned house was | ocated.! Based upon
McPhail's refusal to provide requested docunents and to answer
guestions under oath, State Farmdenied McPhail's $53, 235 claimon
Novenber 2, 1990.°?

On April 18, 1991, MPhail filed suit against State Farm

seeki ng conpensatory and punitive danmages. The district court

! state Farmal so asserts that a car matching the description of
McPhail's Cadillac was seen at the Slate Springs house on the day of the fire
and that the nain electrical breaker was turned off before the fire. Unfortu-
nately, the only evidence in the record supporting State Farnis assertions is
found in its notion for sunmary judgnment, hardly adequate proof of these facts
for our purposes.

2 The loss of the house was val ued at $50, 700; damage to persona
property inside the house was worth anot her $2,535.
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granted State Farmis notion for sunmary judgnent.

Rel ying upon M ssissippi law that punitive damages are not
avai |l abl e when an insurance carrier has an arguable defense for
denying a claim the court first rejected MPhail's punitive
damages claim The court then decided that State Farmreasonably
had denied MPhail's claim and that State Farm s requests for
extensi ve financi al docunentation fromMPhail were "unquesti onably
material due to the insurer's need to exam ne a notive for arson.”
The court reasoned that because MPhail had a duty to answer all
reasonable inquires, his failure to do so allowed State Farmto

refuse to pay his claim

We review a grant of summary judgnent de novo. Ednundson v.

Anbco Prod. Co., 924 F.2d 79, 82 (5th Cr. 1991). W affirm a

summary judgnent when the record reflects that there exists "no
genui ne issue as to any material fact and that the noving party is
entitled to judgnent as a matter of law" Fed. R Cv. P. 56(c).

See also Celotex Corp. v. Catrett, 477 U. S. 317, 322-24 (1986).

McPhail contends that the district court granted summary
judgnent to State Farmincorrectly because his refusal to provide
t he request ed docunents was reasonabl e and because he substantial ly
conplied with the provisions of the insurance policy. He urges
that we allow a jury to decide the reasonabl eness of his refusal
and the effect of his conpliance. Acting as an Erie court in this

diversity case, we apply Mssissippi |aw as would the M ssi ssipp



courts. Dunn v. State FarmFire & Cas. Co., 927 F.2d 869, 872 (5th

Gir. 1991).

"Wth regard to insurance investigations," the M ssissipp

Suprene Court "takes a broad view of materiality.” Edm ston v.

Schel | enger, 343 So. 2d 465, 466 (Mss. 1977). The court went on

torule that as a matter of |aw, requests for answers to questions
of an insured about his activities on the day his hone burned were
material. 1d. at 467.

In Allison v. State FarmFire & Cas. Co., 543 So. 2d 661, 662

(Mss. 1989), the court construed a clause identical to the one at
i ssue here. The insurance conpany sought incone tax returns,
evidence of indebtedness, bank records, |oans, ownership of
property, salary information, nortgage paynent status, and credit
history. 1d. Wen the insureds refused to produce any of this
docunentation, State Farm denied their claim Id. The court
rejected the insured' s argunent that the issue of whether the
requested financi al docunents were materi al under the circunstances
was one of fact and decided that under the clause at issue, the
i nsureds were "required to respond to all reasonable inquiries and
to give all reasonable assistance and that failure to do so nay
well deny themrecovery." 1d. at 664. The court previously had
upheld the trial court's determnation that questions concerning
the financial status of an insured party whose house burns down
were material. [d. at 663.

In Southern Guaranty Ins. Co. v. Dean, 172 So. 2d 553, 556

(Mss. 1965), the court also construed an insurance policy



provision simlar to the one at issue here and pointed out that
"all of those matters are material which have a bearing on the
i nsurance and the loss." Wen the insured refused to allow her
i nsurance conpany to exam ne avail abl e records and bank accounts
that m ght be "pertinent" to the financial condition of the burned
busi ness, al though she did give sone i nformati on about its purchase
price, the court held that her refusal to provide the requested
financial information allowed the insurance conpany to deny her

claim |d. at 557.
In Standard Ins. Co. v. Anderson, 86 So. 2d 298, 300 (M ss.

1956), the insured refused to provide his insurance conpany wth
information on the anmount he paid for property that subsequently
bur ned, whet her he had conpetitors in the area, and whether he had
tried to sell the property before the fire. He did show a deed to
the i nsurance conpany. 1d. The court declared that a failure to
conply with an i nsurance policy provision that required an insured
to disclose all mtters material to adjusting a claim bars

recovery. 1d. at 301. Quoting daflin v. Commobnwealth Ins. Co.,

110 U.S. 81 (1884), the court reiterated the policy considerations

behind this holding as

to enabl e the conpany to possess itself of all know edge,
and all information as to other sources and neans of
knowedge . . . to enable them to decide upon their
obligations, and to protect them against false clains.
And every interrogatory that was rel evant and perti nent
in such an exam nation was materi al

Under M ssissippi caselaw, an insured's failure to provide



requested financial information to an insurance conpany that is
adjusting a claimmay lead to a denial of the claim \Wether the
requests are material is a question of law for the court, not a
jury, to determ ne. Information that has a bearing on the

i nsurance, or is "pertinent," is material. Information about the
financial condition of an insured is pertinent to an insurance
i nvestigation probing the possibility of arson. Inits effort to
"possess itself of all know edge"” in order to protect agai nst false
clains, an insurer may seek nore financial data than an insured
originally provides so as to satisfy itself of the insured's
financial position.

Feder al courts have reached simlar conclusions under

M ssi ssippi | aw In United States Fidelity and Guar. Co. V.

Conaway, 674 F. Supp. 1270, 1273 (N.D. Mss. 1987), aff'd nem, 849
F.2d 1469 (5th Cr. 1988), the district court interpreted M ssis-
sippi law to require that a refusal by an insured to produce for
exam nation, under a clause simlar to the one in the case at bar,
all docunents, including bank statenents, inconme tax returns, a
list of debts over $100, any papers pertaining to the insured' s
divorce, and any nedical bills, precluded recovery under the
policy. Inquiries into the "financial status of persons naking
clains under a fire insurance policy are perm ssible and therefore
‘reasonable.'" |d.

These authorities establish that State Farm's request for
addi tional financial docunentation from McPhail was material and

reasonabl e. The information sought had a direct bearing on



McPhail's financial situation, |linked to a possible notive for
arson. State Farmw shed to see primary docunents from McPhail's
trailer park to check his actual incone agai nst the i ncone reported
inhis tax return, sought his and his wife's credit card statenents
to help ascertain his level of debt, and wanted his nother's bank
account information to see whether he was using that account to
al l evi ate any econom ¢ woes. Under the "broad viewof materiality"
in Mssissippi, these docunents undoubtedly were material. No
reasonabl e jury could have found ot herw se.

McPhai | counters that he provided sufficient information about
his econom c situation to enable State Farmto reach all necessary
concl usi ons. He points out that while, in the cases cited, the
insureds provided virtually none of the financial information
requested, McPhail conplied with nmany of State Farm s requests. He
asserts that his |evel of conpliance was reasonabl e.

We reject McPhail's argunent, as the cases we have di scussed
do not hi nge on substantial conpliance with requests for docunent a-
tion. In Allison, the court held that the i nsured nust conply with
all reasonable inquiries or face no recovery. |In Dean, the court
noted that any matter that has a bearing on insurance is materi al
and therefore reasonable. In Conaway, the court decided that
requests for docunents very simlar to State Farm s requests of
McPhail were all acceptable, because an insurance conpany nay
investigate an insured's financial status in adjusting a claim

State Farms requests were reasonable, as they all were

related to determ ning whether MPhail's financial status m ght



have provided himwith a notive for conmtting arson. Al t hough
McPhai|l provided State Farmw th sone financial docunentation, it
was reasonable for State Farmto seek to dig below the surface ))
past his inconme tax returns and bank statenents )) to areas that
m ght reveal hidden debts. The additional docunents State Farm
requested are highly relevant to, and typical of, an insurance
i nvestigation and are substantially the sanme as those at issue in
Dean.

McPhail tries to bolster his argunent by citing several cases
as standing for the proposition that materiality is a question of
fact for the jury to determ ne. The cases he cites are i napposite.
None deals with materiality in the request-for-docunents context.

I n Empl oyers Mutual Cas. Co. v. Ainsworth, 164 So. 2d 412, 418

(Mss. 1964), for instance, the court did declare that "the
question of |ack of cooperation is one of fact to be determ ned by
the jury." The court, however, nmade this statenent in the context
of autonobile insurance, asking whether a notorist actually had
fully cooperated with her insurer when she gave differing accounts
of an accident. I d. The issue was whether the insured had
conplied with the provisions of the policy, a question of fact.
The issue in our case is not whether MPhail conplied with the
policy )) also a question of fact )) but what the policy required
himto provide )) a question of |aw

Finally, MPhail cites Stewart v. Anerican Hone Fire Ins. Co.,

52 So. 2d 30 (Mss. 1951), for the proposition that an insured

under a fire policy need conply only substantially with the terns
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of the policy. Stewart is not anal ogous to our case, for there the
i nsureds )) owners of a dry cleaning business )) were required to
keep records of clothing in their possession; failure to produce
such records in the event of a fire would render the policy void.
Id. at 31-32. After a fire destroyed the business, the insureds
were not able to provide records of all clothes that had been |eft
wth themprior tothe fire; instead they prepared a list after the
fire. 1d. at 32. The court held that the clause did not require
the insureds to record the value of all clothing left with them
Id. at 33. Rather, the court noted that "substantial conpliance
wth the terns of a policy requiring the keeping of a set of books

is all that is necessary in order to warrant a recovery on the

policy." 1d. (citation omtted). Thi s narrow hol di ng does not
apply to all clauses of an insurance policy. It islimted by its
own words to the extent of records required to be kept; it says

not hi ng about the extent to which they nust be discl osed.

L1,

It is well established in Mssissippi that an insured's
refusal to answer questions relating to his econom ¢ situation may
defeat recovery on the policy. State Farm requested docunents
typi cal of those sought by insurers investigating fire insurance
policy clains. Since we find that the requests were both materi al
and reasonable as a matter of law, MPhail's refusal to answer

several of the questions allowed State Farm to deny MPhail's
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claim?® W therefore AFFIRMthe summary judgnent.

3 Since we find that the district court correctly ruled that State Farm
need not honor MPhail's claim we do not reach the issue of punitive danages
McPhai | sought against State Farm
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