UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7440
Summary Cal endar

ANDRES M REYNA, JR and
ERNESTI NA REYNA,

Plaintiffs,

JOHNNY RODRI GUEZ and SI GNAL MJUTUAL
| NSURANCE ASSOCI ATI ON, LI M TED,

I ntervenors-Plaintiffs,

VERSUS

CROSS SEAS SHI PPI NG CORP
(JUGOLI NI JA) ,

Def endant - Appel | ant,

VERSUS

CORECK MARI TI ME GVBH,

Def endant / Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- P1-236)

(March 4, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



Def endant - appel | ant Cross Seas Shi ppi ng Corp. appeal s fromthe
summary judgnment and di sm ssal granted defendant-appell ee Coreck
Maritime GrbH. Because the district court properly granted sunmary
judgnent, and did not abuse its discretion in denying Cross Seas'
nmotion to set sunmmary judgnent aside, we AFFI RM

| .

Plaintiff Andres M Reyna and i ntervenor Johnny Rodri guez were
enpl oyed as |ongshoreman on a ship owned and/or operated by
appel l ant Cross Seas and tine chartered by appell ee Coreck. Reyna
and Rodriguez filed suit against both Cross Seas and Coreck,
alleging that they were injured when "a ship's cable broke and a
| oad of dunnage fell".?2

In January and February 1992, Coreck received responses from
Cross Seas, Reyna, and Rodriguez to requests for adm ssion and
docunents, and interrogatories. Cross Seas did not take discovery
fromCoreck; nor did it file a cross-claimagainst it.

On May 13, 1992, Coreck filed an unopposed notion for summary
judgnent, along with a notion to expedite consideration of the
nmotion for summary judgnment, and nail ed both notions, certified, to
all parties, including Cross Seas. On May 20, 1992, the court
granted judgnent. On June 9, 1992, Cross Seas filed a notion to
set aside summary judgnent, in which it contended, inter alia, that
the court prematurely granted sunmary judgnent and, in so doing,

forecl osed Cross Seas from asserting any rights to contribution

agai nst Cor eck. Counsel for Cross Seas attached an affidavit,
2 Reyna filed suit against Cross Seas in June 1991, and agai nst
Coreck that Septenber. Rodriguez filed suit against both

def endants in m d-Decenber 1991.



stating that Cross Seas did not voice its objection to Coreck's
nmotions before the May 20th Order because, inadvertently, the
nmoti ons were not brought to counsel's attention before he left for
vacati on. On June 20, 1992, the court entered an order denying
Cross Seas' nmotion. Pursuant to Fed. R Gv. P. 54(b), the court
entered final judgnent as to Coreck on July 9, 1992, stating that
"all clainms of all parties against Coreck ... have been dism ssed
with prejudice". (Enphasis added.)
.

Cross Seas appeal s the judgnent, contending, inter alia, that
the district court |acked "jurisdiction" to enter it. Cor eck
responds that Cross Seas does not have standing to appeal. We
assune standing, but affirm because we do not find that the court
reversibly erred.

We refuse to review Cross Seas' contentions that its failure
to receive ten days notice rendered the court wthout
"jurisdiction" to grant summary judgnent, and resulted in a denial
of due process.® Cross Seas failed to raise these |egal issues
before the district court, and our refusal to consider them on
appeal will not result in manifest injustice. See Alford v. Dean
Wtter Reynolds, Inc., 975 F.2d 1161, 1163 (5th Cr. 1992)

(internal quotations omtted) ("W will consider an issue raised

for the first time on appeal only if the issue is purely a |egal

3 We note that the ten-day notice requirenent of Rule 56(c) is
not jurisdictional but is instead only a procedural safeguard.
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issue and if consideration is necessary to avoid a m scarriage of
justice").?
A

W turn to review de novo Cross Seas' contention that the
court reversibly erred by granting sunmmary judgnent on the record
before it. See Cormer v. Pennzoil, 959 F.2d 1559, 1560 (5th Cr
1992) . Sumary judgnent is appropriate if the " pleadings,
depositions, answers to interrogatories, admssions on file,
together with the affidavits, if any, showthat there i s no genui ne
issue of material fact and that the noving party is entitled to
judgnent as a matter of law". Celotex Corp. v. Catrett, 477 U S
317, 323 (1986) (quoting Fed. R Cv. P. 56(c)). Rul e 56(c)
mandates the entry of summary judgnent after adequate tinme for
di scovery, not after "adequate discovery". See Union Cty Barge
Line, Inc. v. Union Carbide Corp., 823 F.2d 129, 138 n. 21 (5th Gr
1987) (citing Celotex, 477 U. S. at 322).

Seven nonths after Coreck's entry in the suit, plaintiffs and
i ntervenor presented no probative evidence in support of Coreck's
liability. The pleadings of plaintiffs and intervenor do not
al | ege that Coreck engaged i n wongful conduct. |In addition, their

responses to requests for admssion and deposition testinony

4 Even if Cross Seas was not properly notified, it was not
prejudiced by its failure to receive ten days notice. Cross Seas
recei ved the expedited notion and did not oppose it or request a
conti nuance pursuant to Fed. R P. 56(f), see infra. Moreover, it
had at | east 20 days subsequent to the grant of summary judgnent to
present evidence in opposition. And, finally, its opposition to
summary judgnment was adequately presented in its notion to set
asi de summary judgnent, and properly disposed of by the district
court. See infra.



uncovered no probative evidence showing that Coreck provided,
purchased, or owned either the dunnage that fell or the cable that
all egedly parted.®> Mreover, Captain Lehmann, the representative
(supercargo) for Coreck onboard the vessel at the tinme of the
injury, stated in an affidavit that Coreck did not provide or
purchase the dunnage or the cable involved in the injuries, and
that Coreck did not provide any instructions to the ship's crew or
the | ongshorenmen with regard to the cabl e, dunnage, or operations.
Based upon this record, we hold that summary judgnent was properly
granted. ®
B

Finally, we address the district court's denial of Cross Seas'
nmotion to set aside summary judgnent and request for leave to file
a cross-claimagainst Coreck. W treat this as a notion pursuant
to Fed. R Gv. P. 60(b), and review for abuse of discretion. See
Fed. R Cv. P. 60(b); Hi bernia Nat. Bank, 776 F.2d at 1279 (5th
Cir. 1985) ("a decision to grant or deny relief under 60(b) is

within the sound discretion of the trial court").

5 Cross Seas' specul ative assertions, containedinits discovery
responses, concerning Coreck's possible ownership of the dunnage
and cable, do not create a genuine issue of material fact. See
infra note 7.

6 We recogni ze that "[a] notion for sunmary judgnment cannot be
granted sinply because there is no opposition, even if the failure
to oppose violated a local rule". Hi bernia Nat. Bank v.
Adm ni straci on Central Sociedad Anonima, 776 F.2d 1277, 1279 (5th
Cr. 1985). Here, however, the court considered the summary

judgnent notion on the nerits and concluded, "[a]s there is no
genuine material issue of fact with regard to the liability of
Def endant Coreck Maritinme GrbH, sumrery judgnent is to be granted
as a matter of |aw'.



First, we conclude that the district court did not abuse its

di scretion in denying Cross Seas' request for additional discovery.
In its notion to set aside summary judgnent, Cross Seas did not
present probative adm ssible evidence in opposition’; rather, it
argued that there was i nadequate tinme for discovery. "To preserve
a conplaint of inadequate opportunity to conduct discovery, the
party opposing the notion for summary judgnent nust file a notion
and non-evidentiary affidavits pursuant to Fed. R Cv.P 56(f),
expl ai ni ng why it cannot oppose the summary judgnent notion on the
merits." Robbins v. Anbco Production Co., 952 F.2d 901, 907 (5th
Cr. 1992). Assum ng, wthout deciding, that Cross Seas' request
for additional discovery could be construed as a bel ated rul e 56(f)
nmotion, the district court did not abuse its discretion in denying
it. A rul e 56(f) continuance should ordinarily be granted unless
"the non-noving party has not diligently pursued discovery of the
evi dence". I nternational Shortstop, Inc. v. Rally's, Inc., 939
F.2d 1257, 1267 (5th Gr. 1991) (citations omtted), cert. denied,
_uUSs 112 s Ct. 936 (1992). "[T]he trial court need not
ai d non-novants who have occasi oned their own predi canent through
sloth." Wchita Falls Ofice Associates v. Banc One Corp., 978
F.2d 915, 919 (5th G r. 1992). Because, during the al nost seven

mont hs that Coreck was a party, Cross Seas did not nake any effort

! Cross Seas attached a copy of the Charter Party between Cross
Seas and Coreck, and asserted that because, under its terns, Coreck
had t he obligation of providing dunnage, "[i]t is entirely possible
that the dunnage in question was provided by Coreck". Mer e
specul ation is insufficient to defeat a summary judgnent notion,
especially in light of affidavit testinony to the contrary.
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t hrough di scovery to discern Coreck's liability, the district court
did not abuse its discretion in denying Cross Seas' request for
addi tional tine.

Nor did it abuse its discretion in denying Cross Seas' bel ated
attenpt to file a cross-claim Cross Seas wholly neglected to
pursue Coreck's alleged liability. Fromthe time Coreck entered
the suit until the grant of summary judgnment, Cross Seas displ ayed
no intention of claimng against Coreck. It allowed the court's
deadline for filing non-dispositive notions, such as notions for
|leave to file a cross-claim expire. Moreover, as stated supra,
Cross Seas made no effort through discovery to discern Coreck's
liability. The district court did not abuse its discretion in
refusing to recognize Cross Seas' belated claim Anong ot her
t hi ngs, such belated clains are far too disruptive to the proper,
orderly, and econom cal disposition of actions.

L1,

For the foregoing reasons, the judgnent of the district court

AFFI RVED.



