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PER CURI AM
The facts are not disputed. Plaintiff-appellant Em | N ck
Jr. (Nick) holds a $5,000 ordinary life insurance policy through
Nati onal Service Life Insurance (NSLI). 1In 1960, Nick applied for

and received a Total Disability Incone Provision (TDIP) rider to

his coverage. This rider provided benefits if N ck becane totally

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



di sabl ed before his sixtieth birthday. 1n 1965, another TDI P ri der
becane available to policyholders. This rider, upon application,
proof of health, acceptance, and paynent of extra prem uns,
provi ded benefits if the applicant becane di sabled before his or
her sixty-fifth birthday.

In a Septenber 1965 | etter, N ck requested the necessary forns
to apply for this new TDIP. The governnent mailed a letter to N ck
in Cctober of that year which stated what the new prem umwoul d be
and which included the application form The governnment never
received a conpleted application or paynents including the new
prem um anmount from Ni ck.

In March 1986, Nick, then at |east sixty-two years of age,
becane totally disabled from a car accident. I n Novenber 1987
Ni ck asked the governnent for a waiver of prem uns under his basic
coverage and for disability paynents. Ni ck was then sixty-four
years ol d. The governnent waived his premuns but refused to
aut hori ze benefits because Nick's TDI P rider had expired upon his
sixtieth birthday. On appeal to the Board of Veterans Appeals, the
Board held that "[a] total disability incone provision was not in
ef fect when [N ck] becane totally disabled in March 1986."

Ni ck brought this suit in the district court below The
governnent noved for dismissal or, in the alternative, sumary
j udgnent . The district court held that it had subject matter
jurisdiction and granted summary judgnment for the governnent. Nick
filed tinely notice of appeal. W affirm

The governnent argues (alternatively to its first argunent,



which is on the nerits) that the district court did not have
subject matter jurisdiction. "Subject to subsection (b), the
decision of the Secretary [of Veterans Affairs] as to any such
question shall be final and concl usive and nmay not be revi ewed by
any other official or by any court, whether by an action in the
nature of mandanmus or otherwise.”" 38 U S.C. § 511(a).

Subsection (b)(2) references section 1984. "In the event of
di sagreenent as to claim. . . under contract of National Service
Life Insurance, . . . an action on the claimmay be brought agai nst
the United States . . . in the United States District Court
and jurisdiction is conferred upon such courts to hear and
determ ne all such controversies.” Section 1984(a).

The parties agree that Nick i s a policyhol der through Nati onal
Service Life Insurance. This Court has found subject matter
jurisdiction over disputed rider benefits by viewng the claimas
arising under the NSLI policy itself. Salyers v. United States,
326 F. 2d 623, 625 (5th Cr. 1964) ("Before the disability rider can
be issued, there nust be a policy in force. The policy is the
foundation fromwhich the right arises . . . ."). Wile the issue
is acloseone, we ultimately conclude that Salyers is controlling.

Ni ck's claimwas hence properly before the district court.?

. The governnent argued belowthat 38 U. S.C. § 4052(a), added by
P.L. No. 100-687, 102 Stat. 4105 (1988), precluded jurisdiction
because it vests the Court of Veterans Appeals wth "exclusive
jurisdiction" to reviewdecisions of the Board of Veterans Appeal s.
However, as the district court observed, N ck instituted his appeal
to the Board of Veterans Appeals before the effective date of
section 4052(a), so it is inapplicable. The governnent on appeal
expresses its agreenent with this holding, but correctly states
that "the fact that the CVA | acks jurisdiction over this case does
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The district court granted sunmary judgnent for the
gover nnent . "Summary judgnent is appropriate if the record
discloses 'that there is no genuine issue as to any nmaterial fact
and that the noving party is entitled to a judgnent as a matter of
| aw. ' Fed. R GCv. P. 56(c)." Sinms v. Mnunental General Ins
Co., 960 F.2d 478, 479 (5th Cr. 1992). N ck does not argue that
summary judgnent, as such, was i nproper. He argues that the
district court erred in applying the regulatory standard to the
facts when it granted summary judgnent for the governnent.

The governi ng standard for the agency's decision is reasonable

doubt. "When, after careful consideration of all procurable and
assenbl ed data, a reasonabl e doubt arises . . ., such doubt wll be
resolved in favor of the claimant.” 38 CF.R § 3.102. The sane

regul ation al so states, however, that "the claimant is required to
submt evidence sufficient to justify a belief in a fair and
inpartial mnd that the claimis well grounded.” 1d. Simlarly,
the statute provides that the claimnt "shall have the burden of
subm tting evidence sufficient to justify a belief by a fair and
inpartial individual that the claimis well grounded.” 38 U S. C
8§ 5107(a) (formerly section 3007). Nick argues that there is
reasonabl e doubt whether he received the application formthat he

requested and that the governnent nailed. He argues that if he had

not necessarily grant jurisdiction to the district courts.”
Nevert hel ess, we note that future such cases will go to the Court
of Veterans Appeals (CVA). There is thus little occasion for this
Court to reexam ne Sal yers or nmake fine distinctions respectingit,
where the result inthis case is the sane in any event, nanely that
Ni ck not recover.



received the application, his past dealings wth the governnent
i ndi cate he woul d have applied for the extended TD P

The controlling regulation over acquiring the extended TDI P
rider is as follows:

"[T]he total disability inconme provision authorized by 38

USC 715, . . . effective January 1, 1965, shall not be
added to a National Service life insurance policy
containing the total disability inconme provision. . . in

ef fect before January 1, 1965, except (1) upon conplete
surrender of such total disability incone provision with

all clains thereunder . . , (2) witten application
signed by the applicant; (3) proof that the applicant is
in good health . . .; and (4) paynent of the prem um.

" 38 C.F.R § 8.96(a).
To receive the TDI P through the age of sixty-five, N ck had to neet
all four requirenents.

Assum ng that N ck woul d have applied for the extended TDIP if
he had received the application, thus fulfilling the second
requi renent, Nick still had to fulfill the other three
requi renents. The record | acks any proof as to the three remaini ng
requi renents. Assuming Nick did not receive the governnent's
Cctober 1965 letter sending the application fornsQand he can only
say he does not recall receiving itsQnevertheless there is no
evi dence that he thereafter did anything to pursue the matter until
Novenber 1987, when he was sixty-four, about a year and a half
after the March 1986 acci dent (when he was at | east sixty-two) that
allegedly disabled him By Nick's failing to submt evidence that
he could or would have net all four requirenments, Nick failed to
carry his burden and there is no evidence sufficient to justify a
belief by a fair and inpartial individual that N ck acquired the

ext ended TDI P cover age.



The judgnent of the district court is

AFF| RMED.



