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UNI TED STATES FI DELI TY
AND GUARANTY COVPANY,

Pl ai ntiff-Appellant,
VERSUS
JOHNNI E F. BLEVINS, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(CA EC 89 279 S D)

(Novenber 24, 1992)
Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM !
Appellant, United States Fidelity & Guaranty Conpany (USF&G
appeals the district court's order staying the appellant's
declaratory judgnent action. W find no abuse of discretion and

affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



| .

USF&G filed this action for declaratory judgnent seeking a
determnation on the issue of coverage under an autonobile
liability policy and a conprehensive general l|iability policy.
This action was filed after an autonobile accident involving a
vehicl e owned by Hollis Roofing Conpany (Hollis) and driven by a
Holl i s enpl oyee, Johnnie Blevins. As a result of that accident,
Sarah McDi |l and Sherrell Douglas Jolly were killed. The survivors
of Sarah MD Il and Sherrell Douglas Jolly filed suit in
M ssissippi state court against Hollis, the vehicle owner and
USF&G s insured, as well as Johnnie Blevins, the driver.

USF&G then filed this declaratory judgnent action in federal
court and plaintiffs in the state court action answered and filed
a counterclaim The federal declaratory action raises the
follow ng issues: (1) whether Blevins was operating the vehicle
wth the permssion of Hollis so as to afford coverage to Bl evins
for this accident, and (2) whether Hollis was covered by the USF&G
policy for its own fault in negligently entrusting the vehicle to
an irresponsible driver. On Novenber 13, 1991, the district court
sua sponte i ssued an order staying the declaratory judgnent action
pendi ng the outcone of the state court proceeding. On Novenber 25,
1991, USF&G filed a notion to reconsider the stay order. That
noti on was deni ed on February 25, 1992. On March 25, 1992, USF&G
filed a notion requesting the district court to certify the stay

order for interlocutory appeal under 28 U S.C. 8§ 1292(b). On My



12 the district court denied that notion. On June 17, 1992, USF&G
filed a notice of appeal.

We consider two issues in this appeal: 1) whether we have
appellate jurisdiction to review the district court's stay order,
and 2) if so, whether the district court abused its discretion in
staying the declaratory judgnent action.

1.

We directed the parties to brief the issue of our appellate
jurisdiction. The district court's order staying this action
pendi ng disposition of the state court proceeding is a final
appeal abl e order. In Barnhardt Marine Ins., Inc. v. New England
Int'l Surety of America, Inc., 961 F.2d 529 (5th Cr. 1992), we
stated that "[t]he decision of a district court to stay a suit
pendi ng state court proceedings is final for purposes of appellate
jurisdiction.” 1d. at 531 (citing Allen v. Louisiana State Bd. of
Dentistry, 835 F.2d 100, 102 (5th Gr. 1988), cert. denied, 112 S
Ct. 1764 (1992)) (other citations omtted).

The parties have also briefed the question whether USF&G s
notice of appeal filed in June 1992 is a tinely appeal of the
Novenber 13, 1991 stay order. We conclude that the appeal is
tinmely. The appellant's tinely Rule 59 notion for reconsideration
tolled the tine for noticing an appeal until the court denied that
nmoti on on February 25, 1992. On March 25, 1992, USF&G filed a
formal notion asking the district court to certify the stay order

for interlocutory appeal. W conclude that the appellant's notion



to certify the district court's stay order to the court of appeals
satisfies the requirenent of a notice of appeal.

In Cobb v. Lewis, 488 F.2d 41 (5th Gr. 1974), this Court
consi dered whether appellant's 8§ 1292(b) petition for |eave to
appeal filed in the Fifth Crcuit satisfied the requirenent for a
notice of appeal. After reviewing the authorities discussing
various pleadings that had been held to satisfy the notice
requi renent we stated: "These cases teach that the notice of
appeal requirenent nmay be satisfied by any statenent, nade either
to the district court or to the Court of Appeals, that clearly
evinces the party's intent to appeal."” ld. at 45. See al so
Browning v. Navarro, 887 F.2d 553, 558 (5th Gr. 1989) (petition
for interlocutory appeal is the functional equivalent of a notice
of appeal). Appellant's certification request fits easily within
this frameworKk.

L1l

On the nerits of the appeal, the sole question presented is
whet her the district court abused its discretion in staying the
federal court action pending resolution of the state court tort
sui t. In Brillhart v. Excess Ins. Co. of America, 316 U S. 491
(1942), the Court considered whether the district court properly
dism ssed a declaratory judgnent action concerning Insurance
coverage because of the pendency of a state court action. The
Court found the relevant question to be whether the controversy
between the parties to the declaratory action could be better

adjudicated in the pending state action to avoid "[g]ratuitous



interference with the orderly and conprehensive disposition of a
state court litigation." |I|d. at 495.

In Magnolia Marine Transport Co., Inc. v. Laplace Tow ng
Corp., 964 F.2d 1571 (5th Gr. 1992), this Court stated the
relevant factors for district courts to consider when deciding to
stay or dism ss a declaratory judgnent suit in deference to a state
court action. A court may deny declaratory relief:

because of a pending state court proceeding in which the

matters in controversy between the parties may be fully

litigated, . . . because the declaratory conplaint was
filed in anticipation of another suit and is being used

for the purpose of forum shopping, . . . because of

possible inequities in permtting the plaintiff to gain

precedence in tinme and forum . . . or because of

i nconveni ence to the parties or the w tnesses.

ld. at 1581 (citing Rowan Cos., Inc. v. Giffin, 876 F.2d 26, 29
(5th Gir. 1989)).

W are satisfied that the district court exercised its
discretion only after a full consideration of all the relevant
ci rcunst ances. The court observed that in determ ning coverage
under the auto insurance policy or general liability policy, it
woul d be required to decide questions that were determ native of
the overall liability of the naned i nsured, Hollis Roofing, in the
state court proceeding. The court was also concerned that it would
be required in the declaratory action to make an educated Erie

guess on whether the M ssissippi Suprene Court would hold that an



insured could be liable for negligent supervision of its drivers or
negligent entrustnment of an irresponsible driver with a vehicle.
The Court also noted that it was reluctant for reasons of comty to
make Erie guesses on unsettled questions of state law. The court
al so found a great deal of jockeying and positioning by the parties
to obtain what they considered a favorable arena for a race to res
j udi cat a.

We are persuaded that the district court carefully considered
the relevant factors before staying its hand in favor of the state
court. Accordingly, the judgnent of the district court is
af firmed.

AFF| RMED.



