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Bef ore GARWOOD and BARKSDALE, Circuit Judges, and WALTER, District
Judge:?

BARKSDALE, Circuit Judge:?

Susan Gary Lemons and Tupelo Flite Center, Inc., appeal from
their convictions for mail fraud and subm ssion of false clains
under a governnment contract, challenging the sufficiency of the
evidence (in |arge part because of inconsistent verdicts), the
adm ssion of test results, and the limtation on cross-exam nation

of a prosecution wtness. W AFFIRM

. District Judge of the Western District of Louisiana, sitting
by desi gnati on.

2 Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

Tupelo Flite Center, Inc. (TFC), has an aircraft refueling
operation |located at an airport in Tupelo, Mssissippi. Lemons
was manager of TFC from 1984 through 1991.% |In 1985, TFC entered
into the first of a series of contracts with the United States
Defense Fuel Supply Center to supply aviation gasoline and
comercial jet fuel tomlitary and qualified civilian aircraft, on
an as-needed basis. Jet fuel supplied under the contracts was
required to contain a mnimumof .08%of an additive, Fuel System
lcing Inhibitor (FSIl).* FSIl prevents water in the fuel from
freezing, and al so contains an ingredient that prohibits growth of
bacteria.?®

FSII could be added to fuel in several ways: (1) by spraying
the contents fromcans of FSII directly into the aircraft tank at
the sane tine that fuel was added with a hose and nozzle; (2) by
spraying the contents from cans of FSII into the tanker (pre-
m xing); and (3) by using an injector system that automatically

injects FSII fromcans on top of the tanker while an aircraft is

3 Lenmons was an officer of TFC, but owned no stock. Her
father, Dr. WlliamGry, is president of TFC and owns the majority
of stock in the corporation.

4 FSIl is marketed under the brand nane, "PRIST".

5 |f the water freezes, it can block filters and fuel |ines,
causi ng engine starvation, which can lead to engine failure and,
possi bly, a crash. Bacterial growh can cause sim |l ar problens.

-2 .



being refueled.® In addition, fuel pre-mixed with FSIl at the
refinery could be purchased.

When it first began supplying fuel to mlitary aircraft, TFC
used the spray can at the nozzle nethod. Later, it also pre-m xed
FSII with the fuel in the tanker. |In 1989, TFC started addi ng FSI |
wth the use of automatic injectors on the tankers. Beginning in
July 1989, fuel pre-mxed with FSI1 at the refinery was purchased
by Anerican Eagle airline and dunped into TFC s underground tank,
for use in Anerican Eagle's aircraft. TFC did not purchase any of
this pre-mxed fuel.’

In March 1991, Lenmmons and TFC were indicted on el even counts
of mail fraud and submtting false clains, arising out of their
suppl ying fuel w thout the required anount of FSI|1 on Novenber 20,
1987, and April 8 and 24, 1990:

Count Char ge
One Mai | fraud (subm ssion of fuel slips and
i nvoi ce for 4/24/90 refueling)
Two Mai | fraud (subm ssion of fuel slips and
i nvoi ce for 4/8/90 refueling)
Thr ee Fal se claim (invoice for 4/24/90 refueling)
Four Fal se claim (invoice for 4/24/90 refueling)
Five Fal se claim (invoice for 4/8/90 refueling)
6 One ounce of FSII will effectively treat about ten gall ons of
fuel.
! An Anerican Eagl e enpl oyee testified that she becane concerned

that Anerican Eagle's pre-m xed fuel was being diluted when it was
pl aced in TFC s underground tank with untreated fuel; Lemmons told
her that all of the fuel was being pre-m xed. Lemmopns testified
that she instructed TFC enpl oyees not to add FSIlI to fuel, and to
turn the automatic injectors off, whenever Anerican Eagle's pre-
m xed fuel had recently been dunped into the underground storage
tank; but, when untreated fuel was dunped into the tank, the
injectors were turned on again.

- 3 -



Si x Mai | fraud (receipt of paynment for 4/24/90
refueling)

Seven Mai | fraud (subm ssion of fuel slips and
i nvoi ce for 11/20/87 refueling)

Ei ght Mai | fraud (subm ssion of fuel slips and
i nvoi ce for 11/20/87 refueling)

Ni ne Fal se claim (invoice for 11/20/87 refueling)

Ten Mai | fraud (receipt of paynment for 11/20/87
refueling)

El even Mai | fraud (receipt of paynent for 11/20/87

refueling)

TFC and Lemmons were acquitted of the charges arising out of
the April 8 refueling (counts two and five), and of mail fraud and
subm ssion of false clains in connection with the Novenmber 20
refueling (counts seven, eight, and nine). The jury found TFC
guilty of mail fraud for receipt of the checks in paynent of the
i nvoi ces for the Novenber 20 refueling (counts ten and el even), and
mai | fraud and subm ssion of false clainms in connection with the
April 24 refueling (counts one, three, four, and six). TFC was
fined $40,000 and ordered to pay $8,213.58 restitution.

Lemmons was found guilty of nmail fraud for submtting the fuel
slips and invoices for the April 24 refueling, and for receipt of
paynments for the Novenber 20 refueling (counts one, ten, and
el even); she was acquitted on the counts charging her with nai
fraud and nmaking false clains in connection with the subm ssion of
i nvoi ces and recei pt of paynent for the April 24 refueling (counts
three, four, and six). Lemmons was sentenced to 21 nonths
i nprisonnment (a downward departure fromthe 41-50 nonth Sent encing
Gui del i nes range), fined $7,500, and ordered to pay $8,213.58
restitution. The district court granted Lenmons' notion for bai

pendi ng appeal .



.

The appellants contend that the evidence is insufficient to
sustain their convictions and, in the alternative, that they are
entitled to a new trial because the district court erroneously
admtted fuel sanple test results, and because their cross-
exam nation of a prosecution witness was inproperly [imted.

A

When reviewi ng a chall enge to the sufficiency of the evidence,
we exam ne the evidence and the inferences which nay be drawn from
it inthe light nost favorable to the verdict, to determ ne whet her
a rational jury could have found the essential elenents of the
of fenses beyond a reasonabl e doubt.® United States v. Restivo,
F.3d __ , _ , 1993 W 478494, at *4 (5th Cr. 1993). "The
evi dence need not excl ude every rational hypothesis of i nnocence or
be whol Iy i nconsi stent with every concl usi on except guilt, provided
a reasonable trier of fact based upon the evidence could find guilt
beyond a reasonable doubt". | d. "We further accept al
credibility choices which tend to support the jury's verdict". Id.

It is well established that "a jury may return inconsistent
verdicts in crimnal cases, even where the inconsistency is the
result of m stake or conpromse". United States v. WIIlians, 998

F.2d 258, 262 (5th Gr. 1993). "An acquittal does not necessarily

8 Anot her way of stating this is that "[t]he verdict of a jury
must be sustained if there is substantial evidence, taking the view
nost favorable to the Governnent to support it". United States v.
Bryan, 896 F.2d 68, 74 (5th Gr. 1990) (internal quotation marks
and citation omtted); see also United States v. Wl lianms, 998 F. 2d
258, 261 & n.4 (5th Gr. 1993).
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equate with a finding that the defendant was innocent. The not
guilty verdict nmay be the result of conprom se, confusion,
| eniency, and so forth". United States v. Straach, 987 F.2d 232,
241 (5th Cir. 1993).° "[A] crimnal defendant already is afforded
protection against jury irrationality or error by the independent
review of the sufficiency of the evidence undertaken by the trial
and appellate courts". Powel I, 469 U. S. at 67. Revi ew for
sufficiency of the evidence is "independent of +the jury's
determ nation that evidence on another count was insufficient".

|d.10

o See also United States v. Powel |, 469 U S. 57, 66 (1984) ("The
fact that the inconsistency nmay be the result of lenity, coupled
wth the Governnent's inability to invoke review, suggests that
i nconsi stent verdicts should not be reviewable".); Harris v.
Rivera, 454 U S. 339, 346 (1981) (a jury has "unrevi ewabl e power
... toreturn a verdict of not guilty for inpermssible reasons");
Dunn v. United States, 284 U. S. 390, 393 (1932) ("The nost than can
be said [of inconsistent verdicts] ... is that the verdict shows
that either in the acquittal or the conviction the jury did not
speak their real conclusions, but that does not showthat they were
not convinced of the defendant's guilt".); United States .
Straach, 987 F.2d at 240 (even if two counts are related factually,
an acquittal on one of the counts would not necessarily bar a
guilty verdict on the other count).

10 The appellants cite United States v. Caro, 569 F.2d 411, 418
(5th Gr. 1978), for the proposition that inconsistent jury

verdicts "should engage our judicial skepticism A critical
analysis of the facts is required when such a contrariety of
results does appear”. The inconsistency referred toin Caro was a

conviction on a conspiracy charge and an acquittal of the
substantive offense. W do not interpret Caro as providing for a
different, nore stringent, standard of review for sufficiency of
the evidence in any case in which a jury returns seemngly
i nconsi stent verdicts.



A violation of the mail fraud statute, 18 U.S.C. 8 1341, is
est abl i shed by proof beyond a reasonabl e doubt of "(1) a schene to
defraud; and (2) ... use of the mails for the purpose of executing
the schene". E.g., United States v. El-Zoubi, 993 F.2d 442, 445
(5th Gr. 1993). "The elenent of fraudulent intent ... requires a
show ng that defendants contenplated or intended sone harmto the
property rights of their victinms". United States v. Stouffer, 986
F.2d 916, 922 (5th Gr.), cert. denied, ___ US.
115 (1993).

., 114 S.

1 18 U.S.C. § 1341 provides, in pertinent part:

Whoever, having devised or intending to devise
any schene or artifice to defraud, or for obtaining
nmoney or property by neans of false or fraudul ent
pretenses, representations, or promses, ... for
t he purpose of executing such schene or artifice or
attenpting so to do, places in any post office or
aut hori zed depository for mail matter, any matter
or thing whatever to be sent or delivered by the
Postal Service, or takes or receives therefrom any
such matter or thing, or know ngly causes to be
delivered by mail according to the direction
thereon, or at the place at which it is directed to
be delivered by the person to whomit is addressed,
any such matter or thing, shall be fined not nore
t han $1, 000 or inprisoned not nore than five years,
or both....

18 U.S.C. A. § 1341 (West Supp. 1993).
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In order to establish a violation of 18 U . S.C. § 287, which
prohibits the making of false clains to the governnent, the
prosecution was required to prove beyond a reasonabl e doubt that
the appellants (1) made or presented a claimto an agency of the
United States, (2) knowi ng such claimto be false, fictitious, or
f raudul ent . See United States v. Ewing, 957 F.2d 115, 119 (4th
Cr.), cert. denied, = US | 112 S. C. 3008 (1992).

1

The appel |l ants contend that the evidence is insufficient for
counts ten and eleven (mail fraud for receipt of paynents for the
Novenber 20 refuelings), ! because there was no proof of intent to
defraud. They assert that the insufficiency is denonstrated by the
jury's inconsistent verdicts acquitting them of the other counts
i nvol vi ng t hose refuelings (counts seven, eight, and nine, charging
mail fraud and making false clains in connection wth the

subm ssion of fuel slips and invoices).

12 18 U.S.C. § 287 provides:

Whoever nmakes or presents to any person or
officer inthe civil, mlitary, or naval service of
the United States, or to any departnent or agency
thereof, any claim upon or against the United
States, or any departnent or agency thereof,
knowi ng such claim to be false, fictitious, or
fraudul ent, shall be inprisoned not nore than five
years and shall be subject to a fine in the anbunt
provided in this title.

18 U S.C A 8§ 287 (West Supp. 1993).

13 The two checks that are the subject of counts ten and el even
represented paynent for ten separate refuelings on Novenber 20, by
three different TFC enpl oyees, fromthe sane tanker.
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Even if the verdicts are truly inconsistent, "[j]uries are
freeto return inconsistent verdicts, for whatever reason, provided
their convictions are supported by adequate evidence". Uni ted
States v. Merida, 765 F.2d 1205, 1220 (5th Cr. 1985). I n any
event, as stated, our review of the sufficiency of the evidence
Wth respect to counts ten and el even i s i ndependent of the jury's
determ nation that the appellants were not guilty of the other
charges arising out of the Novenber 20 refuelings. See Powell, 469
U S at 67.

The appel l ants do not di spute the accuracy of the test results
show ng that there was no FSII in the fuel supplied on Novenber 20.
| nstead, they assert that the evidence denonstrates only that the
absence of FSII was an isolated non-conpliance problem that
occurred as the result of an accident or m stake rather than an
intent to defraud.

Lemmons testified that WIliam Lyon, a quality assurance
representative for the Governnent, called her on Novenber 19, 1987
and told her that he was comng to TFC the next day for the
regul ar, six-nonth inspection. She testified that, after Lyon
called, she received a call from the National Guard facility,
advising that the Guard would have "a big day" on the 20th, and
that, therefore, she instructed an enployee to pre-mx FSII wth
the fuel in the tanker used for refueling mlitary aircraft.

On Novenber 20, Lyon conducted the schedul ed inspection at
TFC. He observed a helicopter being refueled by TFC enpl oyee
Gllard, and asked why FSII was not being added in the norma



manner, with a 20-ounce spray can; Gl lard responded that the fuel
had been pre-mxed with FSI1 in the tanker. A sanple of fuel from
the tanker was tested, and the results reveal ed that there was no
FSI'l in the fuel

Lemmons testified that the enpl oyee she had instructed to pre-
mx the fuel the night before failed to do so. The Gover nnent
requested corrective action pursuant to contract procedures; in
response, TFC inforned the Governnent that FSII would be added at
the nozzle as it had been in the previous nonths, and that it had
fired the enpl oyee who had failed to pre-nmx the fuel.

Several fornmer TFC enpl oyees (each of whomrefueled mlitary
aircraft on Novenber 20) testified that, prior to Novenber 20, TFC
had stopped adding FSII to mlitary fuel on a regular basis, often
running out of the additive and using it only when it was
avai |l abl e. Elgin Gllard, who worked at TFC as general |ine
service supervisor from 1984 until Novenber 1991, when he was
suspended for failing a drug test, testified that Lenmons told him
to tell Lyon that the fuel was pre-mxed, but that he did not
believe her, because she previously had made simlar
representations that were untrue. Gllard testified that he did
not tell Lyon the truth because he was afraid of |losing his job.

Travis Davis, who was enployed by TFC from May 1985 t hrough
February 1989, and was enpl oyed by TFC s conpetitor at the tinme of
trial, testified that when TFC first got the contract (in 1985),

14 That person did not testify.
15 Gllard denied that he had used cocai ne.
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FSII was added with spray cans at the nozzle every tinme an aircraft
was refueled; but, after about a year, they started pre-m Xxing.
According to Davis, TFC would run out of FSII, and it would be
added only when it was available; he testified that it was nore
often wunavail able than avail able. He testified that Lemmons
instructed himto mark fuel slips to indicate that FSI| was added, ®
regardl ess of whether that was true, and told him that, if

custoners asked about FSII, he should tell themit had been added.

M chael Watson, who worked at TFC during the sumrer of 1987
and, off and on through the sunmer of 1989, testified that Lemmobns
told himthat FSII was pre-m xed in the fuel. He doubted the truth
of her statenent, because he was never involved with the pre-m xi ng
process, and saw it done only a very few tines.?

O hers who were enpl oyed by TFC at the tine of trial testified
that they were never instructed not to put FSII in mlitary
aircraft. Dr. Gary (Lemmons' father and the owner of TFC)
acknowl edged that TFC did not add enough FSII when refueling

mlitary aircraft, but maintained that it was not intentional. He

16 A Defense Fuel Supply Center enployee testified that the
i nvoi ces woul d not have been paid if the slips had not reflected
that FSI| had been added.

17 Peggy Livingston, who worked as a bookkeeper for TFC from
Septenber 1986 through June 1991, testified that she had heard
custoners ask Lemmons if FSII was pre-mxed in fuel, and that
Lemmons responded that it was pre-mxed in the truck. She al so
testified that she had heard Lemmons i nstruct TFC enpl oyees to tell
custoners who inquired about FSII that it was pre-mxed in the
truck. Li vingston stated that she had reason to believe that
Lemmons was not telling the truth, because Lemons had just been
informed that TFC was out of FSII.
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and Bob Lemmons (Lenmmons' husband, who was manager of TFC at the
time of trial, and worked at TFC as a |ineman and mechanic from
1988-90), denied that TFC had run out of FSII. Susan Lemmons
testified that she was not aware of any occasi ons when FSI | was not
added, as required, and that, to her know edge, TFC had never run
out of it.

"Proof of an intent to defraud may arise by inference fromal
of the facts and circunstances surrounding a transaction”. United
States v. Restivo, = F.3d at __ , 1993 W 478494, at *4 (internal
quotation marks and citation omtted). Although the evidence was
conflicting, the jury could have found intent to defraud in
connection with the receipt of paynents for the Novenber 20
refueling on the basis of the test results and the testinony of
former TFC enpl oyees. See id. at _ , 1993 W. 478494, at *4 ("W

accept all credibility choices which tend to support the jury's
verdict".). |In addition, there was other circunstantial evidence
of intent to defraud, including records of TFC s purchases of FSI|
during the contract period, which denonstrated that TFC purchased
only enough FSIl to treat 49.7% of the fuel supplied to the
mlitary.'® W conclude that the evidence is sufficient to support

the verdicts on counts ten and el even.

18 Thi s cal cul ati on assunes that all of the FSIl purchased by TFC
during the contract period was supplied to mlitary aircraft, even
t hough there was evidence that other TFC custoners also used it.
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2.

Next, the appel |l ants chall enge the sufficiency of the evidence

concerning the April 24 refuelings.
a.

Wth respect to count one (mail fraud in the subm ssion of
fuel slips and invoices for April 24), both appellants contend that
there is no evidence that they intended to commt fraud.

On April 24, a mlitary helicopter (tail no. 2132) was
refueled twice at TFC.® The enployees who then refueled the
helicopter were Bob Lemons (Lemmons' husband) and George
West brooks. Both testified that the injector systemfor FSII was
used. Bob Lemmons testified that the injector was working
properly, and that he could see FSIlI com ng through the line.?°

The next day, federal agents, acting on information furnished
by Mark Tom i nson, a forner TFC enpl oyee, executed a search warrant
at TFC. During the raid, records were sei zed and fuel sanples were
taken fromhelicopter no. 2132 and one of the tankers. The sanples
were tested and found to contain | ess than the required anount of

FSI. 2t

19 Hel i copter 2132 was refueled several tinmes on April 24, but
the last two refuelings were at TFC. It has a 209-gall on-capacity
fuel tank; 208 gallons were purchased from TFC on April 24.

20 Nevert hel ess, the appellants introduced evidence that, in My
1990, an Exxon inspector found problens with the injector system

21 The evi dence was contradi ctory as to whet her the tanker sanpl e
was taken cane fromthe tanker that was used to refuel helicopter
no. 2132 on April 24. In April 1990, TFC had two jet fuel tankers:
a Ford (no. 8063) and a GMC (no. 8163). The fuel sanple tested by
the Governnent was taken from no. 8163 (the GW). The Ford
ordinarily was used for general aviation refueling, and t he GVC was
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Gllard testified that the can of FSII on the tanker used on
April 24 was enpty and that mlitary aircraft had not been getting
FSII for a couple of weeks prior to that date. Bob Lemmons
acknow edged, on cross-exam nation, that the FSII container was
nearly enpty on April 25, and that he ordered nore FSII on that
date (during the execution of the search warrant). The invoice for
that order states "nust ship today", followed by 14 exclamation
poi nts.

The appell ants' contention that injector failure, rather than
intent to defraud, was responsible for the lack of FSII, was a
classic jury issue, which was presented to, and rejected by, the
jury. After carefully review ng the evidence, in the |ight nost
favorable to the jury's verdict, we conclude that it is sufficient
to sustain the convictions on count one.

b.

Lemmons al so asserts that, because she was acquitted on counts
three and four (which alleged a fraudul ent schene between her and
TFC to submt false clains for the April 24 refuelings) and on
count six (mail fraud for receipt of paynent for the April 24

refuelings), her conviction on count one (aiding and abetti ng nai

set aside for use inrefueling mlitary aircraft. Bob Lemmobns and
West br ooks both testified that they used the Ford, no. 8063, to
refuel helicopter 2132 on April 24, because the GVC was i noperabl e
on that date. On cross-exam nation, Bob Lemmons testified that no.
8163 probably was inoperable for two or three weeks. Lemmons,
however, testified that no. 8163 was operable on April 25. Charles
Piper testified on behalf of the Governnent that no. 8163 was used
to refuel a mlitary aircraft on April 25, that Gllard did not
mention any problens with it, and that he noticed nothing wong
wthit. There was no evidence of any repairs to no. 8163 between
April 24 and 25.
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fraud by submtting fuel slips and invoices for the April 24
refuelings) is inconsistent. In a simlar vein, TFC, which was
convicted on all four of the counts related to the April 24
refuelings, contends that its convictions on counts three, four,
and six are inconsistent with Lemmons' acquittals on those counts.

First, we note that the verdicts are not necessarily
I nconsi stent: the jury mght have found that Lemmobns was
responsible for the lack of FSII on April 24, and thus found her
guilty on count one, while finding that she had no direct
i nvol venent in the preparation of fuel slips and invoices or the
recei pt of paynent, as charged in counts three, four, and siXx.
Neverthel ess, the jury could have found that those offenses were
commtted by enployees of TFC, acting within the scope of their
enpl oynent, and thus found TFC guilty on all four of the counts.
But, as stated, even if the verdicts are truly inconsistent, that
is not a ground for reversal of convictions supported by sufficient
evi dence.

TFC s challenge to the sufficiency of the evidence on counts
three, four, and six is a variation on the thene of inconsistency.
TFC maintains that its convictions on those counts nust be
reversed, as a matter of |aw, because Lemmpbns was acquitted on
t hose counts and no other enployees or agents of TFC were accused
of having directed the alleged actions. TFCcites no authority for
this novel proposition, and we can find none.

The sane evi dence that supports TFC s conviction on count one

al so supports its convictions on these counts. There is anple
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evi dence that TFC enpl oyees were acting within the scope of their
enpl oynent, and for the benefit of TFC, in refueling mlitary
aircraft and conpleting and submtting false fuel slips and
i nvoi ces. On cross-examnation, Dr. Gary testified that TFC
enpl oyees acted within the scope of their enploynent in refueling
mlitary aircraft. And, Lenmmons testified that the invoices and
fuel slips for the April 24 refuelings were mailed fromher office
by TFC enpl oyees. Accordingly, TFC s convictions on these counts
are supported by sufficient evidence. See United States v. Bi-Co
Pavers, Inc., 741 F.2d 730, 737 (5th Gr. 1984) ("a corporation is
crimnally liable for the unlawful acts of its agents, provided
that such conduct is within the scope of the agent's authority,
actual or apparent"); United States v. Cadillac Overall Supply Co.,
568 F.2d 1078, 1090 (5th Cr.) (a corporationis crimmnally liable
under the Sherman Act for the acts of its agents in the scope of
their enploynent, even though such acts are contrary to general
corporate policy and expressed instructions to the agents), cert.
denied, 437 U. S. 903 (1978); United States v. Ridglea State Bank,
357 F.2d 495 (5th Gr. 1966) (corporation may be liable for
violations of the False Clains Act if its enployees were acting
within the scope of their authority, for a purpose that benefited
the corporation).
B
In the alternative, the appellants nmaintain that two

evidentiary errors entitle themto a new trial.



1

The appellants assert that the district court abused its
discretion by admtting test results on fuel sanples taken at TFC
on April 25, 1990, because a proper chain of custody for the
sanpl es was not established. "Evaluating the admssibility of
evidence is a matter within the sound discretion of the district
court". United States v. Sparks, 2 F.3d 574, 582 (5th Cr. 1993).
"A trial judge is correct in allowng physical evidence to be
presented to the jury as long as a reasonable jury could decide
that the evidence is what the offering party clains it to be"
United States v. Casto, 889 F.2d 562, 568 (5th Cr. 1989), cert.
denied, 493 U. S. 1092 (1990). "Any question as to the authenticity
of the evidence is then properly decided by the jury. Thus, a
break in the chain of custody affects only the weight and not the
adm ssibility of the evidence". 1d. at 569; see also United States
v. Shaw, 920 F.2d 1225, 1229-30 (5th GCr.) ("This court has
repeatedly held that any break in the chain of custody of physical
evi dence does not render the evidence i nadm ssi bl e but i nstead goes
to the weight that the jury should accord that evidence".), cert.

denied, ___ US. __, 111 S. C. 2038 (1991). 2

22 Fed. R Evid. 901 governs the authentication of
evi dence, and its principles apply also to
establishing the chain of custody of an exhibit.
The Advisory Commttee's Note to this rule states
that in determning whether to admt evidence of
di sputed authenticity, the court should use the
sane procedures set forth in Rule 104(a), which
di scusses relevance conditional on fact. The
Advisory Commttee's Notes to Rule 104(b) require
the judge to nmake a prelimnary determnation
whether a jury could reasonably conclude the
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Ceorge Bernatti testified that he took fuel sanples fromthe
helicopter (tail no. 2132) and tanker (no. 8163) on April 25, and
that he tagged the sanpl es and assi gned nunbers to themas he took
t hem The containers in which the sanples were placed were
i ntroduced into evidence, and Bernatti identified themas those in
whi ch he pl aced the sanples. Bernatti testified that he seal ed t he
sanpl e containers and transported themin his car from Tupelo to
Atlanta, Georgia. The next norning, he gave the sanples to Bob
Kieffer at Law Laboratories. According to Bernatti, no one handl ed
t he sanpl es between when he took them and gave themto Kieffer.

Kieffer, a chemst and part owner of Law Laboratories,
testified that his initials and | aboratory nunbers were on both the
tags and sanpl e cans, and that Bernatti had brought the sanples to
him on April 26. He testified that he is "confident" that the
sanpl es he tested were the sane ones Bernatti brought to himthat
day. After conducting tests on the sanples, Kieffer sent themto
Oxford, Mssissippi, via Federal Express. Bernatti testified that
he renoved the fuel sanples from a Federal Express package when
they arrived in Oxford (where the trial was conducted).

The appellants point out that Kieffer testified that the
sanpl es were not seal ed when he received them that the test result
reports contain a contract nunber that does not correspond with

TFC s governnent contract nunber; and that no record was kept of

di sputed condition is fulfilled.

United States v. Jardina, 747 F.2d 945, 951 (5th Gr. 1984), cert.
deni ed, 470 U.S. 1058 (1985).
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who handl ed the sanples at the testing | aboratory. These all eged
deficiencies were the subject of thorough cross-exam nation, and
affect the weight, rather than the adm ssibility, of the test
results on the sanples. There was no abuse of discretion in their
adm ssi on. %

2.

The affidavit for the April 25 search warrant was based, in
significant part, on information provided by Mark Tominson, a
former TFC enpl oyee who had | eft his enpl oynent under suspi cion of
theft. In a statenent under oath given to the Tupelo Airport
Aut hority in Decenber 1989, which was attached to the application
and affidavit for the warrant, Tominson |eveled nunerous
accusations against Lemmons and TFC. In addition to allegations
that fuel supplied to mlitary aircraft did not contain the
requi red anount of FSII, and that Lemmons instructed TFC enpl oyees
to falsely informcustoners that FSIl had been pre-m xed with the
fuel, Tominson's accusations included the follow ng: that TFC

falsified records to avoi d payi ng the proper anount of rent to the

23 For the first timeintheir reply brief, the appellants assert
additional "mssing links" in the chain of custody, including: (1)
heli copter no. 2132 was refueled at other |ocations on April 24,
and no witness testified that the fuel sanple taken from it
consisted solely of fuel sold by TFC, (2) Agent Bernatti did not
see the sanple being taken from the helicopter and did not know
whet her it was taken properly fromthe sunp; (3) contract sanpling
procedures were not followed; and (4) the fuel sanple fromtanker
no. 8163 shoul d not have been adm tted, because that tanker was not
used to refuel helicopter 2132 on April 24. GCenerally, we do not
consider matters raised for the first time in areply brief. See,
e.g., United Paperworkers Int'l Union v. Chanpion Int'l Corp., 908
F.2d 1252, 1255 (5th Cr. 1990). In any event, these "m ssing
links" affect only the weight, and not the admssibility, of the
test results.
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airport authority; that TFC allowed unlicensed student pilots to
fly under TFC s fire patrol contract with the M ssissippi Forestry
Comm ssion, while listing commercial pilots as having flown; that
TFC enpl oyees, at Lenmons' direction, dunped fuel and oil in storm
drains; that Lemmons and Dr. Gary (her father and the owner of TFC)
pocketed cash fromfuel sales; and that TFCfailed to give hima W
2 form failed to withhold taxes and social security fromhis pay,
and failed to pay him for overtine work. In an interview with
Maureen Grosser, special agent wth the Defense Crimnal
| nvestigative Service (the agent who signed the warrant affidavit),
Tom i nson nmade additional accusations, including that Lemons
received amlitary radio fromthe Conmander of the Tupel o Nati onal
Guard, in violation of Arny regul ations.

Lemmons and TFC contend that the district court violated the
confrontation clause of the Sixth Amendnent by limting their
ability toattack Tom inson's credibility through cross-exam nation
about the other accusations he had nade against them?2* "A party
chal l enging a wtness generally is given the opportunity to pursue
all relevant lines of inquiry ained at discovering and di scl osi ng
bias". United States v. Anderson, 933 F.2d 1261, 1276 (5th Gr.
1991). "While it is within the discretionary authority of the
trial court to limt cross-examnation, that authority cones into

play only after there has been permtted as a matter of right

24 Tominson's credibility was placed at issue early in the
trial. During his opening statenent, appellants' counsel referred
to Tom i nson's accusations, and the Governnent objected. Defense
counsel responded that "the entire lawsuit hinges on the
credibility of Mark Tominson...."
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sufficient cross-examnation to satisfy the Sixth Amendnent”.
United States v. Garza, 754 F.2d 1202, 1206 (5th Gr. 1985)
(internal quotation marks and citation omtted).

The Confrontation C ause of the Sixth
Amendnent guarantees the right of an accused in a
crimnal prosecution to be confronted with the
W t nesses against him The right of confrontation
: means nore than being allowed to confront the
W t ness physically. Indeed, the nain and essenti al
purpose of confrontation is to secure for the
opponent the opportunity of cross-exam nation. O
particul ar relevance here, ... the exposure of a
W tness' notivation in testifying is a proper and
i nport ant function of t he constitutionally
protected right of cross-exam nation. |t does not
follow, of course, that the Confrontation C ause
: prevents a trial judge frominposing any limts
on defense counsel's inquiry into the potential
bias of a prosecution wtness. On the contrary,
trial judges retain wide |atitude insofar as to the
Confrontation Clause is concerned to inpose
reasonable limts on such cross-exam nation based
on concerns about, anong other things, harassnent,
prejudi ce, confusion of the issues, the wtness'
safety, or interrogation that is repetitive or only

marginally relevant.... [T]he Confrontation O ause
guarantees an opportunity for effective cross-
exam nati on, not Cross-exam nation t hat IS

effective in whatever way, and to whatever extent,
the defense m ght w sh.

Del aware v. Van Arsdall, 475 U S. 673, 678 (1986) (enphasis in
original; internal quotation marks, brackets, and citations
omtted). "The Confrontation C ause of the Sixth Amendnent is
sati sfi ed where defense counsel has been permtted to expose to the
jury the facts fromwhich jurors, as the sole triers of fact and
credibility, could appropriately draw inferences relating to the
reliability of the wwtness". United States v. Restivo, __ F.3d at
., 1993 W 478494, at *2 (5th Cr. 1993) (internal quotation

marks and citation omtted).



Because "the focus of the Confrontation Cause is on
i ndi vidual witnesses[,] ... the focus of the prejudice inquiry in
determ ni ng whet her the confrontation right has been vi ol at ed nust
be on the particular wtness, not on the outcone of the entire
trial". Van Arsdall, 475 U S. at 680. "[A] crimnal defendant
states a violation of the Confrontation Cl ause by showi ng that he
was prohibited from engaging in otherw se appropriate cross-
exam nation designed to show a prototypical form of bias on the

part of the witness, and thereby to expose to the jury the facts

fromwhich jurors ... could appropriately draw i nferences rel ating
tothereliability of the witness". 1d. (internal quotation marks
and citation omtted). "The relevant inquiry is whether the jury

had sufficient information to apprai se the bias and notives of the
wtness". United States v. Tansley, 986 F.2d 880, 886 (5th Gr.
1993).

Tom i nson worked for TFC as a lineman from 1985 through
Septenber 1986, and during sumers, holidays and spring breaks
until Septenber 1989. He testified that when TFC first entered
into the governnent contract, FSIl was used on a regular basis,
added at the nozzle. Later, FSII was m xed with the fuel while the
tanker was being refilled fromthe ground tank. After about six
months or a year, no FSIl was on hand at TFC. Tominson testified
that he informed Lemmons, who ordered the supplies, when the FSII
supply was |low or there was none, and that, at tines, it would be

unavail able for as long as a nonth. Tom inson stated that Lenmons



instructed himto tell anyone who asked about FSII that it was pre-
m xed in the tanker, even when there was none avail abl e.

On direct exam nation, the Governnent questioned Tonlinson
about TFC s accusations against him including theft of cash,
unaut hori zed use of TFC s tel ephone to nmake | ong distance calls,
use of an aircraft w thout perm ssion, and drinking on the job
Tom i nson deni ed any wongdoing. In addition, Tominson testified
t hat Lenmons t ook cor porate cash generated fromcash fuel sal es and
deposited it in her personal checking account.

On cross-exam nation, defense counsel attenpted to question
Tom i nson about other allegations he had made about TFC, i ncl udi ng

his statenent to the airport authority. Although the Governnent

did not object, the district court interrupted that Iine of
guestioni ng, adnoni shing defense counsel: "[We wll not get off
into things that have no bearing on the case.... [Al]sk him a

di rect question about whether or not he nade a certain statenent.
Let's get to the point". Defense counsel then asked Tom inson if
he had accused TFC of falsifying its records so that it would not
have to pay rent to the airport authority. The Gover nnent
obj ected, on the ground that the question was irrelevant to the
charges in the indictnent. Defense counsel responded:

It is certainly pertinent. This is a case the

def endant has been charged wth fraud and nunerous

al | egati ons nmade agai nst the defendant, and we are

entitled to prove that these allegations were

mal i ci ously done and fal se.
The district court sustained the Governnent's objection as "to any

ot her allegations, other than what is in the indictnent".
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Def ense counsel later attenpted to question Ton i nson about

whet her he had ever told anyone that he did not receive a W2 form

from TFC The Governnent objected that the testinony was
irrel evant. Def ense counsel responded that "it goes to the
credibility of this wtness". The district court sustained the
obj ecti on.

Later, defense counsel questioned Tominson about his
all egations that the tankers at TFC were in bad repair, that fuel
filters had never been changed, that neters on the tankers were
never calibrated, and that the ground wires on the tankers were
unsafe. Although the Governnent did not object to this |line of
gquestioning, the district court interrupted, and the follow ng
col | oquy occurred:

THE COURT: GCentlenen, evidently governnent's
counsel doesn't care how long we sit here, but |

do. It isirrelevant to this case what he told her
[ speci al agent Grosser] about things that are not
connected with the charges. | don't care how many

ground wires were connected or not connected; |
don't care how many filters were changed or how
often they were changed. It has nothing to do with
this case, so let's get on with it.

[ DEFENSE COUNSEL]:  Your Honor, with all due
respect to the Court, | think | am entitled to
attack the witness' credibility through the --

THE COURT: -- not onirrelevant matters. You
are not entitled to attack his credibility on

irrelevant nmatters, and that is an irrelevant
matter.

Def ense counsel then attenpted to question Tom inson about
ot her enpl oyees' access to the cash box at TFC, but the district

court sustained the Governnent's objection that such testinony was



repetitive. Defense counsel objected to the Iimtation of cross-
exam nation, and the district court responded:

| amnot limting your cross-exam nation, although

maybe | should as far as overall tinme is concerned.

| am sustaining the objection.
Defense counsel then "reluctantly" tendered the wtness for
redirect examnation. At the conclusion of Tom inson's testinony,
defense counsel informed the court that Tominson had been
subpoenaed by the defense; however, Tom inson was not called as a
W t ness by the appell ants.

a.

The fact that Tonml i nson had nade ot her, apparently unfounded,
all egations against TFC, to the airport authority and to a speci al
agent with the Defense Crimnal Investigative Service, about
matters unrelated to the charges in the indictnment, was relevant to

his credibility and, therefore, an appropriate subject for cross-

exam nation.? See United States v. Anderson, 933 F.2d at 1276

25 Because the substance of the excluded testinony is apparent
from the questions, no proffer was required. See Fed. R Evid.
103(a)(2). Although the appellants did not use the word "bias" in
their objections, the objections nevertheless were adequate to
preserve for appeal their contention that they were not allowed to
cross-exam ne Tonl i nson about matters affecting his credibility and
bi as. Denonstrating that a wwtness is biased is sinply one of the
met hods of attacking the witness' credibility. See J. Strong

McCormi ck on Evidence, 8§ 33, at 111-12, and 8 39, at 130-34 (4th
ed. 1992); see also United States v. Abel, 469 U S. 45, 52 (1984)
("Bias is a termused in the comon | aw of evidence' to describe
the rel ati onshi p between a party and a wi t ness which mght | ead the
wtness to slant, unconsciously or otherwise, his testinony in
favor of or against a party.... Proof of bias is al nost always
rel evant because the jury, as finder of fact and weigher of
credibility, has historically been entitled to assess all evidence
which mght bear on the accuracy and truth of a wtness

testinony".).



("Any incentive a wwtness may have to falsify his or her testinony
is relevant to the witness' credibility and the weight the jury
shoul d accord to the testinony".). The Governnent's assertion that
"[n] one of the cross-exam nati on questions to which objections were
sustained had any bearing on [Tominson's] bias, prejudice or
motive totestify falsely" is specious. |f the appellants had been
al l owed to establish, through cross-exam nation, that Tom i nson had
made other false accusations against TFC and Lemmons, the jury
woul d have been entitled to infer that his testinony at trial was
nmotivated by bias, malice, or prejudice. See United States v.
Abel , 469 U. S. at 51 ("A successful showi ng of bias on the part of
a wtness would have a tendency to nmake the facts to which he
testified |l ess probable in the eyes of the jury than it would be
W t hout such testinony”.). Because "[a] reasonable jury m ght have
received a significantly different inpression of [Tominson's]
credibility had [appellants'] counsel been permtted to pursue
[their] proposed |ine of cross-exam nation", we conclude that the

appel l ants' rights under the confrontation clause were viol ated.

We note that, in their post-trial notion for a newtrial or,
in the alternative, for judgnent of acquittal, the appellants
chal l enged the court's "ruling denying ... the right on cross-
exam nation to attack the credibility of ... Tonminson". However,
for the first time on appeal, they assert that the Governnent
"opened the door" to matters unrelated to the indictnent by
gquestioning Tominson about his allegations that Lenmons had
m sappropri ated corporate cash and deposited it into her personal

checki ng account. Because this ground was not presented to the
district court, we will not consider it for the first tinme on
appeal . E.g., United States v. @Grcia-Pillado, 898 F.2d 36, 39
(5th Gr. 1990). In any event, the claimis sinply cumulative

because as di scussed infra, we conclude that the exam nati on was
i nproperly curtail ed.
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Del aware v. Van Arsdall, 475 U S. at 680. Qur constitutiona
i nquiry now proceeds to the next stage: determ ning whether the
error was harnl ess beyond a reasonabl e doubt. See United States v.
Mbody, 903 F.2d 321, 329 (5th Cr. 1990).

b.

"[Aln otherw se valid conviction should not be set aside if
the review ng court nmay confidently say, on the whole record, that
the constitutional error was harnl ess beyond a reasonabl e doubt".
Del aware v. Van Arsdall, 475 U S at 681. In evaluating the
har nful ness of the denial of a defendant's opportunity to inpeach
awtness' credibility, "[t]he correct inquiry is whether, assum ng
that the damagi ng potential of the cross-examnation were fully
realized, a reviewng court mght nonetheless say that the error
was harm ess beyond a reasonable doubt". ld at 684. Factors
relevant to this analysis include

the inportance of the witness' testinony in the
prosecution's case, Wwhether the testinony was
cunul ative, the presence or absence of evidence
corroborating or contradicting the testinony of the
W tness on material points, the extent of cross-

exam nation otherw se permtted, and, of course
the overall strength of the prosecution's case.

Consideration of these factors convinces us that the
limtation of cross-exam nation was harnm ess beyond a reasonabl e
doubt. Contrary to the appellants' claim Tonlinson's testinony
was not "key to the governnent's allegation that Susan Lenmons
directed [ TFC] enpl oyees to mark fuel slips to showthe presence of

[FSI1] in fuel, when there was actually no [FSII] in the fuel"
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I nstead, he was only one of several forner TFC enpl oyees who
testified simlarly. As noted, Gllard, Davis, and Witson
testified that Lemmons instructed themto indicate on fuel slips
that FSI1 was in fuel when it was not, and instructed themto tel
custoners who asked about FSII that the fuel had been pre-m xed.
Unli ke Tom i nson -- who was not involved with any of the refuelings
at issue -- Gllard, Davis, and Watson all refueled mlitary
aircraft on Novenber 20, 1987. Tomlinson's cunul ative testinony
t hus cannot be characterized as crucial to the Governnent's proof
that Lenmmons instructed enployees to mark fuel slips to show the
presence of FSI1 when none had been added.

The direct exam nation of Tom inson conprises 17 of the over-
1, 000-page trial transcript; the cross-exam nation, 53 pages. The
appellants were allowed to cross-examne Tomlinson fully about
matters relevant to the charges, including the use of FSII at TFC,
the governnent contract, conpletion of fuel slips, refueling of
aircraft, mxing of aviation gasoline and jet fuel, and the
ordering of supplies. They also were allowed to cross-exan ne him
about other matters relevant to his credibility as a wtness,
i ncluding the handling of cash at TFC, his use of TFC s tel ephone
to make |l ong distance calls, and statenents he made to the agent
who signed the affidavit for the search warrant.

W also note that the appellants were allowed to attack
Tom inson's credibility through the testinony of other w tnesses.
On direct exam nation, Tominson testified that Peggy Livingston,

TFC s bookkeeper, had given him perm ssion to nmake | ong di stance
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calls on TFC s tel ephone, and had agreed to | et hi mknow how much
he owed for the calls when TFC received the telephone bill.
Li vi ngston, who also testified for the Governnent, stated on cross-
exam nation that she did not give Tominson perm ssion to nake
those calls, and that she did not know whet her TFC was ever paid
for them

In addition, Tominson testified on cross-examnation that
Lemmons was at TFC "the majority of the tine" while he was worKki ng
there from June to Septenber 1989. Lemmons testified, however,
t hat she was sick "nost of 1989", and delivered a premature baby in
August of that year. Her husband, Bob Lemmons, testified that she
was sick and did not spend nuch tine at TFC in 1989; and her
physician testified that he ordered bed rest for her during that
sumer . 26

Tom i nson also testified on cross-exanm nation that Dr. Gary
was at TFC "maybe once a week" in June through August 1989. Dr.
Gary, however, testified that he had coronary bypass surgery in
July 1989, and was not often at TFC from July through Septenber
19809.

Ceorge West brooks, who worked as a refueler for both TFC and
the M ssissippi Air National Guard, was called as a witness by the
appellants. He testified that, on Tominson's | ast day of work for
TFC at the end of the sumrer of 1989, Tom inson took noney froma

cash sale of fuel and put the fuel ticket and receipt in the

26 Ot her TFC enpl oyees testified that Lemmons nanaged TFC by
t el ephone when she was absent in 1989.
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garbage can. He also testified that Tom i nson had taken noney from
the TFC cash box to buy beer while Dr. Gary and Lenmmpbns were on
vacation, and that Tom inson had flown an aircraft from Tupelo to
Oxford after having drunk a 12-pack of beer. Lemmons testified
t hat she suspected Toml i nson (along with Livingston and Gllard) in
connection with $20,000 in mssing cash receipts for 1989, which
was di scovered in March 1990.

Finally, we note that the Governnent's case did not rest
solely on the testinony of former TFC enployees. [In addition to
the fuel sanple test results which indicated that there was no FSI |
in the fuel supplied on Novenber 20, and that FSII was present in
concentrations less than required on April 24, the Governnent
i ntroduced evidence of TFC s purchases of FSII, which reflected
that TFC had purchased quantities of FSII sufficient to treat only
49. 7% of the fuel supplied under the contracts.?’ Considering al
of the evidence, including the fact that Tomlinson's credibility
was thoroughly inpeached, the fact that Tonmlinson's testinony was
simlar to that of other TFC enpl oyees, and the fact that Tonl i nson
had no knowl edge of matters pertinent to the Novenber 20 or Apri
24 refuelings, we conclude that the limtation of the appellants
cross-exam nation of Tominson was harm ess beyond a reasonable

doubt .

21 As noted supra, see note 18, this calculation was based on
assunptions favorable to TFC
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L1l
For the foregoing reasons, the judgnents are

AFF| RMED.



