UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-7389
Summary Cal endar

CARLTON MCCLAI N,
Pl ai ntiff-Appellant,
VERSUS
AETNA CASUALTY AND SURETY COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(CA-DC90- G1L79-D- O

(January 28, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !
Appel lant Carlton MO ain appeals the district court's grant
of sunmary judgnent in favor of Appellee Aetna Casualty and Surety
Conpany. Finding no genuine issue of material fact, we affirm

BACKGROUND

Appel  ant Mcd ai n was enpl oyed by Laudi g & Col e Farns (Laudi g)
in Boyle, M ssissippi. At the tinme of Appellant's enploynent,
Laudi g's workers conpensation carrier was Appell ee Aetna Casualty

and Surety Conpany (Aetna). In 1981, Appellant was injured when a

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



pole he was renoving fromthe ground fell upon his |egs. Lat er
that day, while at hone for |unch, Appellant suffered a stroke.
Appel lant fil ed a worker's conpensati on cl ai mand was required
by Aetna to undergo a nedical exam nation to determ ne whether a
causal relationship existed between the work accident and
Appel l ant's stroke. After Aetna received a report from the
exam ning physician's office stating that the stroke was work
related, it comrenced paying disability benefits to Appell ant.
Six years later, the exam ning physician notified Aetna that
the report stating Appellant's stroke was work related had been
prepared and signed by an enployee wthout the physician's
know edge or approval. Because that report had been the sol e basis
for Appellant's worker's conpensation claim agai nst Aetna, Aetna
termnated paynent of Appellant's benefits and notified the
M ssi ssi ppi Worker's Conpensation Conm ssion of this term nation,
in accordance wth Mssissippi worker's conpensation |aw
Plaintiff filed a Petition to Controvert with the M ssissippi
Wor ker' s Conpensation Conm ssion in July 1990, and the matter was
ultimately resolved. Appellant then filed a conplaint in district
court seeking punitive damages from Aetna based upon Aetna's
al l eged breach of contract and breach of fiduciary duties, and
seeki ng actual damages for nental angui sh and enotional distress.
Aetna filed a Mdtion for Sunmmary Judgnent that was granted by the
district court, and Appellant's conpl ai nt was di sm ssed. Appel |l ant
now argues that the district court erred in granting Aetna's Mition

for Summary Judgnent.



Dl SCUSSI ON

St andard of Revi ew

Summary judgnent is appropriate if the record discloses "that

there is no genuine issue as to any material fact and that the

moving party is entitled to a judgnent as a matter of law " Fed.
R Gv. P. 56(c). Inreviewing the sunmary judgnent, we apply the
sanme standard of review as did the district court. Wal t man v.

International Paper Co., 875 F.2d 468, 474 (5th Gr. 1989); More

V. Mssissippi Valley State Univ., 871 F.2d 545, 548 (5th Gr.
1989) . The pl eadi ngs, depositions, adm ssions, and answers to
interrogatories, together wwth affidavits, nust denonstrate that no

genui ne issue of material fact remains. Celotex Corp. v. Catrett,

477 U.S. 317 (1986). To that end we nust "reviewthe facts draw ng
all inferences nost favorable to the party opposing the notion."

Reid v. State FarmMut. Auto. Ins. Co., 784 F.2d 577, 578 (5th Gr

1986). If the record taken as a whole could not lead a rational
trier of fact to find for the nonnoving party, there is no genui ne

issue for trial. Mat sushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U S. 574, 587 (1986); see Boeing Co. v. Shipman, 411

F.2d 365, 374-75 (5th Gr. 1969) (en banc).

Punitive Damages C ai m

Appel l ant asserts that he is entitled to punitive damages
because Aetna willfully and in bad faith breached its contract with
Appellant by (1) termnating benefit paynents, (2) inproperly

del ayi ng paynents to Appellant during the six years the paynents



were made, and (3) mscalculating Appellant's benefits so as to
under pay Appel lant during the six years that paynents were nade.
"Under M ssissippi |aw punitive danages are not recoverable
for breach of contract unless the breach is attended by an
intentional wong, insult, abuse, or such gross negligence as to

constitute an independent tort." Gorman v. Southeastern Fidelity

Ins. Co., 775 F.2d 655, 658 (5th Gr. 1985); See Consolidated

Anerican Life Ins. Co. v. Toche, 410 So.2d 1303, 1304 (M ss. 1982).

M ssissippi law also requires that the party claimng punitive
damages against his insurer nust prove by a preponderance of the
evidence either (1) that the insurer acted with malice or (2) that
the insurer acted with gross negligence or reckless disregard for

the rights of others. Sharpe v. Enployer's Mut. Cas. Co., 808 F. 2d

1110, 1113 (5th Gr. 1987); Aetna Casualty and Surety Co. v. Day,

487 So.2d 830, 832 (Mss. 1986). Punitive damages nmay not be
assessed if the insurance conpany has a legitimte or arguable
reason for failing to pay benefits, delaying paynent of benefits,

or paying an incorrect anount of benefits. Standard Life Ins. Co.

v. Veal, 354 So.2d 239, 248 (Mss. 1977). Therefore, sunmmary
judgnent in favor of Aetna is not appropriate in this case if a
trier of fact could conclude that Aetna term nated, delayed, or
m scal cul ated Appellant's disability benefits without a legitinate
or arguable reason, or acted with nmalice or gross negligence. W

find that a trier of fact could not reach this concl usion.



1. Term nation of benefits

Aetna originally based its paynent of benefits to Appell ant
solely upon the Iletter received from Appellant's exam ning
physician, stating that a causal relationship existed between
Appellant's work injury and his stroke. The record indicates that
Aetna later |earned that the exam ning physician disclained
responsibility for the contents of that letter, and term nated
Appel l ant' s benefit paynents. Aetna al so conplied wth M ssissippi
| aw by notifying the M ssissippi Wrker's Conpensation Conm ssion
of the termnation of benefit paynents. See Mss. Code Ann. § 71-
3-37. Because the exam ning physician's original report was
Aetna's only basis for paying benefits to Appellant, we concl ude
that no trier of fact could find that Aetna acted w thout a
legitimate reason by term nating these benefits after |earning the
physi cian's report was fal se. Summary judgnent in favor of Aetna

on this issue is proper.

2. Del ayed paynents

In support of his contention that Aetna delayed paynents,
Appel l ant offers no record evidence. Summary judgnment in favor of

Aetna on this issue is proper.

3. M scal cul ati on of benefits

Appel l ant contends that Aetna mscalculated his worker's
conpensati on benefits by failing to include paynent for housing and

electricity that Appellant received as part of his enploynent



conpensation. Aetna responds that when it originally calcul ated
Appel l ant's benefits, it was unaware that Appellant's conpensation
i ncl uded housing and electricity and therefore had inadvertently
underestimated the benefit paynents. Aetna further contends that
it learned of this om ssion upon the filing of Appellant's Petition
to Controvert, and thereafter stipulated at the M ssissipp

Wor ker' s Conpensati on Conmm ssion hearing to a higher weekly wage,
one that included the previously omtted benefits. Aetna al so
offered a settlenent to Appellant that included back-paynents for
housi ng and electricity. Aetna's contentions are supported by the
record. We conclude that no trier of fact could find Aetna's
actions constituted malice or gross negligence. Summary judgnent

on this issue is proper.

Appellant's clainms of nental anqui sh and enotional distress

Appellant argues that even if we find no independent
intentional tort separate from the breach of contract so as to
warrant a punitive damage award, he is nevertheless entitled to
recover reasonably foreseeable damages of nental anguish and

enotional distress under Universal Life |Insurance Co. v. Veasl ey,

No. 07-CA-59316 (M ss. Feb. 19, 1992).

In Universal, the M ssissippi Suprene Court affirnmed an award
for actual damages for nental anxiety and enotional distress
stemm ng froman i nsurance conpany's breach of contract in spite of
the fact that such danages had traditionally been unavail able

w thout a finding of an i ndependent intentional tort separate from



the breach of contract. Because we find that the only potenti al
breach of contract by Aetna stenms from its mscal culation of
benefits, which has since been renedied, and because the record
offers no evidence that Appellant suffered nental anxiety or
enptional distress as a result of this potential breach, we
conclude that sunmary judgnent in favor of Aetna on this issue is

pr oper.

CONCLUSI ON

Finding no genuine issue of material fact regardi ng whet her
(1) Aetna inproperly term nated worker's conpensati on benefits, (2)
Aetna inproperly delayed such paynents, (3) Aetna m scal cul ated
such benefits, or (4) Appellant is entitled to actual danmages for
mental anguish and enotional distress, we AFFIRM the district

court's grant of sunmary judgnent in favor of Aetna.



