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BRI NNON DI LLON,
Peti ti oner- Appel | ant,
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EDWARD HARGETT, Superi ntendent,
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August 12, 1993
Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM !
Brinnon L. Dillon, convicted in M ssissippi for possession of
nmore than one kilogramof marijuana with intent to distribute it,

seeks habeas corpus relief based on the ineffective assistance of

his counsel on appeal. W affirmthe denial of D llon's habeas
petition.
Local Rule 47.5 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



| .

Brinnon Dillon, represented by attorney Cal vin Cosnahan, was
convicted by a jury in Pike County, M ssissippi, of possessing nore
than one kilogram of marijuana with intent to distribute it. He
was sentenced as a recidivist to serve 30 years w thout parole and
fined $1, 000, 000. His counsel filed a notice of appeal to the
M ssi ssi ppi Suprene Court.

On January 11, 1990, before the appellate record and briefs
were filed, Dillon was arraigned in Lincoln County on a charge of
conspiracy to possess nore than one kilogram of marijuana wth
intent to distribute. Represented by M. Cosnahan, D |l on pl eaded
guilty. The State recommended that Dillon receive a 10-year
sentence to run concurrently with his 30-year sentence. The State
further recommended del eting the recidivist aspect of the sentence,
enabling Dillon to be eligible for parole. The judge observed that
if the Pike County conviction was on appeal, the court could not
resentence Dillon on it. Dillon's attorney responded that the
court had jurisdiction because the appeal had not yet been
perfected. The court then sentenced Dillon in accordance with the
State's recommendati on.

In July 1990, M. Cosnahan filed a notion in the M ssissi ppi
Suprene Court to dismss Dillon's appeal. The court dism ssed the
nmoti on W t hout prejudice, because proof of Dillon's consent was not
attached. The | awer filed another notion to dism ss the appeal in
Sept enber 1990. He attached a copy of a notion to dismss the

appeal which had been filed in Pike County G rcuit Court, signed



and sworn to by Dillon. The M ssissippi Suprenme Court granted this
nmoti on on Septenber 19, 1990.

In August 1991, Dillon filed a nmotion in the M ssissippi
Suprene Court to reinstate his direct appeal or for an out-of-tine
appeal. He attached an affidavit stating that after he paid M.
Cosnahan to take the appeal, the |awer noved for its dismssal
w t hout his know edge or approval. Dillon stated that he "cannot
read well and [he] only finished the 6th grade in the year 1942."
The court denied the notion.

In his federal habeas petition, Dllon alleged that M.
Cosnahan noved for dismssal of Dillon's direct appeal wthout
expl aining the consequences. He alleged that the appeal was
di sm ssed without his consent or know edge. In an affidavit
attached to his traverse, Dillon averred that he was tricked into
signing the notion to dismss his appeal by M. Cosnahan's proni se
to get himsent to a satellite (prison) and to get his sentence
reduced to 20 years.

The magistrate judge filed a report recommendi ng deni al of
habeas relief on grounds that the state rearrai gnnent transcript
i ndicated that Dillon waived his direct appeal pursuant to his plea
bargain. The magistrate judge found it significant that Dillon did
not attenpt to reinstate his direct appeal until alnost a year
| ater. The district court, adopting the report over Dillon's

obj ections, dism ssed his habeas petition. This court granted CPC



1.

"Under the sixth amendnent an i ndi gent defendant is denied his
right to effective assi stance of counsel when an appoi nt ed attorney
fails to inform him of his appellate rights in accordance wth
Lunpkin v. Smith, [439 F.2d 1084, 1085 (5th Cir. 1971)]." Norris
v. Wainwright, 588 F.2d 130, 137 (5th Cr.), cert. denied, 444 U S
846 (1979). Conversely, "[a] defendant properly infornmed of his
appellate rights may not "let the matter rest,' and then clai mthat
he did not waive his right to appeal." |Id. (citation omtted).
However, the attorney nust not "preenpt his client's decision to
appeal . " If the petitioner nmakes a showing of a "constructive

conpl ete deni al of any assi stance of appellate counsel," prejudice
IS presuned. Lombard v. Lynaugh, 868 F.2d 1475, 1480 (5th Cr.
1989) .

The record does not reflect a conpl ete deni al of assistance of
counsel on Dillon's appeal. The transcript of Dillon's Lincoln
County quilty plea and resentencing reflect that the «court
explained in detail Dllon's right to appeal and the consequences
of his guilty plea. Dillon had anple tinme to respond or ask
gquestions. Mreover, Dillon denied that anyone had t hreatened him
or promsed him anything to cause him to plead guilty. In
addition, the court explained the reduction in the Pike County
sentence in light of Dillon's unperfected appeal to the M ssi ssi pp

Suprene Court. Dillon indicated that he understood that

expl anat i on.



The transcript of Dillon's guilty plea support a finding that
Dillon knowngly signed his notion to dismss his appeal.
Moreover, Dillon's attorney acted reasonably in recomendi ng that
Dillon plead guilty and dismss his appeal in exchange for a
reduced sentence.

AFFI RVED.



