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FIFTH O RCU T
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RI CKY LI VI NGSTON,
Peti ti oner- Appel | ant,
vVer sus

EDWARD HARGETT,
Superintendent, M ssissippi State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(J91-0491(B))

(Novenber 24, 1993)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Ri cky Livingston was convicted of rape and sentenced to a term
of forty years inprisonnent in astate correctional facility, where
he is currently incarcerated. After an unsuccessful appeal to the
M ssi ssi ppi Suprene Court,?! Livingston filed a federal petition for
a wit of habeas corpus claimng due process violations stemi ng

fromthe court's failure to sequester the jury, inproper adm ssion

Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on the basis of
wel | -settled principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession." Pursuant to that Rule, the Court has
determ ned that this opinion should not be published.

1 See Livingston v. State, 519 So.2d 1218 (M ss. 1988).



of evidence, ineffective assistance of counsel, and cunulative
error.?2 The district court denied the petition, and from that
deni al Livingston appeals. W affirmthe district court in all

respects.

I

On Decenber 14, 1984, Karen Thomas was al one in her apartnent
and answered a knock at her door. She was confronted by a young
bl ack mal e standi ng approxi mately one foot fromher door. |t was
a bright day, and Thomas had a clear, unobstructed view of the
man's face, whomshe |l ater identified as R cky Livingston. The man
forced his way into Thomas' apartnent, slamred the door and choked
her until she nonentarily passed out. He raped Thomas tw ce,
continuing to choke her and threaten to kill her. He then demanded
money and fled. The entire episode |asted ten to fifteen m nutes.

Thomas screaned as the nman forced his way into her apartnent
and sl ammed the door. Steve Gfford, who resided in the apartnent
conpl ex, heard a scream and a door slam at around noon on the day
of the attack, from the vicinity of Thomas' apart nent.
Approxi mately fifteen mnutes |ater, G fford observed a young bl ack
male run from the direction of Thomas' apartnent, across the
courtyard, and under Gfford's balcony. G fford had a clear view
of the man, whom he later identified as Ri cky Livingston.

On the day of Livingston's arrest, Gfford positively

2 In the district court Livingston also alleged that the state trial
court erroneously failed to order a transcript of certain proceedi ngs.
Li vi ngston does not press that claimon appeal
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identified Livingston in a police |lineup. Two days |ater, Thomas
identified Livingston. Livingston was indicted for rape,
convicted, and sentenced to forty years inprisonnent.
I
A

Li vingston clains that the court's failure to sequester the
jury during his two-day rape trial was contrary to M ssissippi
state law, and violated his right to due process. This Court has
held that thereis noright to jury sequestrati on guaranteed by the
United States Constitution. See Young v. Al abama, 443 F.2d 854,
856 (5th Cr. 1971), cert. denied, 495 U S. 976 (1972) (holding
jury sequestration is not a fundanental right).?3 Li vi ngst on
therefore alleges only a violation of state |law. See Baldwin v.
Bl ackburn, 653 F.2d 942, 948 (5th Gr. 1981) (holding that
vi ol ation of state sequestration lawdid not require federal habeas
relief). On collateral review, "the federal courts sit to
det erm ne whet her there has been a constitutional infraction of the
appellant's due process rights that would render the trial as a
whol e " fundanentally unfair," not to enforce state procedural
rules." Id.

The record does not indicate that Livingston's trial was

3 "The constitutional standard of fairness requires that
a defendant have "a panel of inpartial, "indifferent" jurors."'"
Murphy v. Florida, 421 U S. 794, 799-800, 95 S.Ct. 2031, 2036, 44
L. Ed. 2d 589 (1975) (quoting Irvin v. Dowd, 366 U.S. 717, 722, 81
S.Ct. 1639, 1642, 6 L.Ed.2d 751 (1961)), cited in Baldw n v.
Bl ackburn, 653 F.2d 942, 948 (5th Gr. 1981) (hol ding that
violation of state sequestration law did not require federal
habeas relief).
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unfair because of the court's failure to sequester the jury. At
t he begi nning of the second day of Livingston's two-day trial, the
court polled the jury and determned that no jury nenber had
di scussed the case, read newspapers or watched the news. Neither
does Livingston all ege any other facts which would indicate that he
was prejudiced by the trial court's failure to sequester the jury.
Therefore the lack of jury sequestration did not render
Livingston's trial fundanentally unfair, and his claimnust fail.
B

Li vi ngston asserts that the adm ssion of testinobny concerning
pre-trial out-of-court identifications made in the absence of
counsel violated his right to due process. The Suprene Court has
held that "a person's Sixth and Fourteenth Amendnent right to
counsel attaches only at or after the tinme that adversary judi ci al
proceedi ngs have been initiated against him" Kirby v. Illinois,
406 U.S. 682, 688, 92 S.Ct. 1877, 1881, 32 L.Ed.2d 411 (1972). It
is the initiation of <crimnal proceedings that imerses the
defendant in the "intricacies of substantive and procedural
crim nal law," and "marks the comencenent of “crimna
prosecutions' to which alone the explicit guarantees of the Sixth
Anendnent are applicable."* |d. at 689-90, 92 S. . at 1882; see
al so Powel |l v. Al abama, 287 U. S. 45, 66-71, 53 S.C. 55, 63, 77 L.

4 “I'n all crimnal prosecutions, the accused shall enjoy the right
to a speedy and public trial, by an inpartial jury of the State and district
wherein the crinme shall have been conmtted, which district shall have been
previously ascertained by law, and to be informed of the nature and cause of
the accusation; to be confronted with the w tnesses against hinm to have
conpul sory process for obtaining witnesses in his favor, and to have the
Assi stance of Counsel for his defence." U S. Const. anmend. VI.
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Ed. 158 (1932) (holding right to counsel attaches at tinme of
arraignnent). The right to counsel attaches specifically at the
time of arraignnent or the prelimnary hearing. Kirby, 406 U S. at
688-89, 92 S.Ct. at 1881.

Because crim nal proceedi ngs as defined by the Suprenme Court
had not been initiated against Livingston when the out-of-court
identifications were nmade, his federal right to counsel had not
attached. Two out-of-court line-up identifications were made, one
by M. Steve Gfford on the sane day of Livingston's arrest, and
one by Thomms, the conplainant, two days later.® Livingston was
arrested on Decenber 20, 1984 and indicted in January, 1985. The
record does not indicate dates of arraignnent or any prelimnary
hearings. Because the record does not show, and Livingston does
not allege, that an arraignnment or prelimnary hearing was
conducted prior to either of the identifications in question,
Li vi ngston has not denonstrated that his right to counsel had
attached at the time of the identifications. See id.

Li vi ngston argues, however, that the absence of counsel at
lineup identifications violated M ssissippi state law, and
therefore anounts to a violation of due process. A violation of
state | aw can anount to a viol ation of due process, but only if the
trial is rendered fundanentally unfair. See Nelson v. Estelle, 642

F.2d 903, 905-06 (5th Cr. 1981). An unfair trial is atrial that

5 A phot ographic identification of Livingston was nade by Thomas
five days after the attack. This court has held that counsel for the accused
is not required to be present at an out-of-court photographic identification,
regardl ess of whether or not the accused is in custody. See United States v.
Bal |l ard, 423 F.2d 127, 131 (5th G r. 1970).
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has been "largely robbed of dignity due a rational process.”
Johnson v. Bl ackburn, 778 F.2d 1044, 1050 (5th G r. 1985) (quoting
Houston v. Estelle, 569 F.2d 372, 383 (5th Gr. 1978)). Even if
Li vi ngston was sonehow prejudi ced by the adm ssion of the out-of-
court i dentifications, those identifications were largely
duplicative of independent, in-court identifications nade by both
Thomas and G fford. Consequently, Livingston's trial was not
rendered fundanmental ly unfair. Cf. Washington v. Estelle, 648 F. 2d
276, 279 (5th Cr. 1981) (holding that trial was not rendered
fundanental |y unfair by counsel's failure to object to out-of-court
identification, where there was anple evidence, including an in-
court identification, to establish the defendant's guilt), cert.
denied, 454 U S. 899, 102 S. C. 402, 70 L. Ed. 2d 216 (1981).
C

Livingston clains he was denied effective assistance of
counsel in violation of his Sixth Anmendnent rights. To justify
reversal, this claimmnust satisfy a two-prong test. See Strickl and
v. Washi ngton, 466 U.S. 668, 687, 104 S.Ct. 2053, 2064, 80 L.Ed.2d
674 (1984). First, counsel's performance nmust have fallen bel ow an
obj ecti ve standard of reasonabl e professional service and, second,
the conduct nust have been so deficient as to prejudice the
def ense, depriving the defendant of a fair and reliable trial. Id.

Li vi ngston clains that his counsel was negligent infailing to
object to the non-sequestration of the jury. As discussed above,
the record reflects that at the beginning of the second day of the

two-day trial the court polled the jury and determ ned that no jury
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menber had discussed the case, read newspapers or watched the
news, ® and Livingston does not allege any prejudice resulting from
the district court's failure to sequester the jury. Therefore
counsel's failure to object to non-sequestration of the jury did
not so prejudice Livingston's defense as to deprive himof a fair
and reliable trial.

Livingston also clainms that his counsel was ineffective
because he did not object to the adm ssion into evidence of the
out-of-court identifications. W disagree. W have already held
that Livingston's federal right to counsel had not attached at the
time of the out-of-court identifications. See supra part 11.B
Therefore any objection by counsel on the basis of Livingston's
federal rights would have been unavaili ng. Li vi ngston was not
entitled to the exclusion of the identifications on federal |aw
gr ounds. Assum ng arguendo that the trial court would have
excl uded the out-of-court identifications on state | aw grounds (had
def ense counsel objected),’ Livingston still has not shown that
counsel was ineffective for failing to object to the out-of-court
identifications, since their admssion into evidence did not
deprive Livingston of afair and reliable trial. The w tnesses who

made the out-of-court identifications also nade independent in-

6 See supra part I1.A

7 The M ssissippi Suprene Court ruled that Livingston's right to
counsel under the M ssissippi constitution attached prior to the |ineup
identifications. Livingston v. State, 519 So.2d 1218, 1221 (M ss. 1988).
However, because Livingston failed to object at trial to the introduction of
the testinony and to the all eged absence of counsel at the pre-trial |ine-up,
the M ssissippi Suprene Court ruled that this claimwas procedurally barred.
See id.
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court identifications of Livingston which were |argely duplicative
of the identifications to which Livingston objects. As a result,
adm ssion into evidence of the out-of-court identifications did not
render Livingston's trial fundanentally unfair. See Wshi ngton
648 F.2d at 279 (holding that trial was not rendered fundanentally
unfair by counsel's failure to object to out-of-court
identification, where there was anpl e evidence, including an in-
court identification, to establish the defendant's qguilt).
Li vingston's ineffective assistance claim therefore is wthout
merit.
D

Based on the foregoing clains, Livingston asserts that he is
entitled to habeas relief due to cunulative error. Sitting en banc
we recently explained the requirenents for habeas relief based on
a claimof cunulative error. See Derden v. MNeel, 978 F.2d 1453
(5th Gr. 1992) (en banc), cert denied, . US | 113 S. C
2928, 124 L.Ed.2d 679 (1993). First, the cunulative error theory
must refer to actual errors conmtted in the state trial court, and
not nerely to unfavorable rulings or events. Id. at 1458. Second,
the error nmust not have been procedural ly barred fromhabeas corpus
revi ew. | d. Third, errors of state law, including evidentiary
errors, are not cognizable in habeas corpus unless they rise to
constitutional dinension. | d. "Errors of state law rise to
constitutional dinmension only if they so infused the trial wth
unfairness as to deny due process of law." [Id. (citing Lisenba v.

California, 314 U S. 219, 228, 62 S.C. 280, 286, 86 L. Ed. 166
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(1941)). "Fourth, the federal court nust review the record as a
whol e to determ ne whether the errors nore likely than not caused
a suspect verdict." 1d. (citing Kirkpatrick v. Blackburn, 777 F. 2d
272, 281 (5th CGr. 1985)).

As noted above, the failure to sequester the jury raises an
issue of state law which did not render Livingston's trial
fundanentally unfair. See supra part Il. A That claimtherefore
IS not subject to reviewin habeas proceedi ngs as cunul ative error.
See Derden, 978 F.2d at 1458 (holding errors of state |aw not
cogni zabl e in habeas corpus unless of constitutional dinension).
Adm ssion into evidence of out-of-court identifications was not
error, and Livingston did not receive ineffective assistance of
counsel. See supra parts I1.B. and Il.C. Those clains therefore
do not show trial errors, but nerely events and rulings which
Li vi ngston regards as unfavorable. They are therefore precluded
fromreview as part of a cunmulative error claim See Derden, 928
F.2d at 1458 (allowing review of actual errors only, not
unfavorable rulings or events).

Applying the Derden requirenents to each of the foregoing

clains, the cunmul ative error claimfails.

111
For the foregoing reasons, we AFFIRM the decision of the

district court in all respects.



