IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7346

Summary Cal endar

Helen Giffin, individually and as nother

and next friend of Laura Anntoinette Raw s,

Jonny Ednond Giffin, Arzelia Shenane Giffin,
Qincy Omrr Giffin, and Johnny Giffin, Jr.,
and as personal representative of Johnny Giffin,
Sr., deceased,

Pl ai ntiff-Appellee,
ver sus

Charles Newell, individually and in his official
capacity as fornmer Chief of Police of the Gty of
Jackson's Police Departnent, Steve WIson and Preston
Carter, individually and in their official capacities
as officers of Jackson's Police Departnent, and the Cty
of Jackson,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(CA J 91 0215 B)

(Decenber 23, 1992)
Before H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Def endant Steve W1 son, a Jackson, M ssissippi police officer,
has filed this interl ocutory appeal, seeking reviewof the district
court's denial of qualified imunity. W hold that the question of
qualified imunity presented in this case involves issues of fact
rather than law and therefore dismss the appeal for |ack of
jurisdiction.

| .

Johnny Giffin was shot and killed by Oficer Steve WIson on
April 7, 1990. Helen Giffin, Johnny's wfe, brought suit in
M ssi ssi ppi state court against the City of Jackson, forner Jackson
Police Chief Charles Newell, and police officers Steven WIson and
Preston Carter in their individual and official capacities. Her
conplaint included: (1) a state-law wongful death clai m agai nst
all defendants; (2) a 42 U S. C. 8 1983 claimagainst the Cty of
Jackson; (3) aclaimthat Oficers WIlson and Carter had conspired
to conceal the true circunstances of the shooting; and (4) a § 1983
claimagainst Oficer Wlson. The defendants renoved the case to
the United States District Court for the Southern District of
M ssissippi. They then filed a notion seeking the dism ssal of, or
summary judgnent on, all of Giffin's federal clains, asserting
that Giffin's conplaint did not satisfy the requirenents of Fed.
R Gv. P. 12 (b) 6 and that the individual defendants were
entitled to qualified imunity. The district court dism ssed the
8§ 1983 claim against the city and the conspiracy charge agai nst
Wl son and Carter on grounds that these counts had not been pled

wth specificity and failed to state a claimfor relief. The court



declined to grant summary judgnent on the 8§ 1983 clai m agai nst
Wl son, however, holding that "sufficient conflicting evidence
exists as to the qualified inmunity issue and its possible
applications on Defendant Wl son's behalf." W1Ison has appeal ed.
1.
Adistrict court's denial of sunmary judgnent based on a claim
of qualified imunity is an appealable final order only to the

extent that it turns on issues of | aw. Mtchell v. Forsyth, 105

S.Ct. 2806, 2817 (1985); Brawner v. Ri chardson, 855 F.2d 187, 190-
91 (5th Gr. 1988) . Wth the Suprenme Court's recent
"clarif[ication] [of] the analytical structure under which a claim

of qualified imunity should be addressed" in Siegert v. Glley,

111 S .. 1789, 1793 (1991), appellate courts nust now nornmally
resol ve two distinct "purely | egal"” questions. Mtchell, 105 S. C.
at 2816 n. 9. Courts should first determ ne whether a plaintiff has
"all ege[d] the violation of a clearly established constitutional

right." Siegert, 111 S.C. 1793; Duckett v. Cedar Park, 950 F.2d

272, 278 (5th Cr. 1992); Samamad v. Dallas, 940 F.2d 925, 940 (5th

Cr. 1991). It is only if this logically prior question is
answered in the affirmative that courts should reach the issue of
qualified imrunity proper and ask "whether the legal norns
all egedly viol ated by the defendant were clearly established at the

time of the chall enged actions."” Mtchell, 105 S.Ct. at 2816

(enphasis supplied). See, e.q., Anderson v. Creighton, 107 S. C.

3034, 3038 (1987); Wite v. Taylor, 959 F.2d 539, 544 (5th Grr.




1992); Jackson v. Beaunont Police Dep't, 958 F.2d 616, 620 (5th

Cr. 1992).

This framework governs our consideration of those qualified
immunity appeals in which a defendant responds to plaintiff's
factual allegations wth the contention that such harnms do not
constitute a violation of applicable constitutional standards. 1In
sone cases, however, defendants dispense with |egal argunent and
assert a qualified immunity clai mbased solely on the defense that

"we didn't doit." Elliot v. Thomas, 937 F.2d 338, 342 (7th Cr.

1991), cert. denied, 112 S. C 973 (1992). Such factual chall enges,

whi | e perhaps phrased in terns of qualified immunity, ask the court
to resolve not an issue "conceptually distinct fromthe nerits of
the plaintiff's clains,” Mtchell, 105 S. C. at 2816, but the
merits thensel ves. As such, they do not raise the "purely legal"”

questions subject to interlocutory reviewunder Mtchell. Feaqgley

v. WAddill, 868 F.2d 1437, 1439 (5th Cr. 1989); Lion Boulos v.

Wlson, 834 F.2d 504, 509 (5th Cir. 1987); see also Kulwcki v.

Dawson, 969 F.2d 1454, 1461 n.7 (3d Cr. 1992); Crawford-El V.

Britton, 951 F.2d 1314, 1317 (D.C.GCr. 1991), cert. denied, 113

S.C. 62 (1992); Kam nsky v. Rosenblum 929 F.2d 922, 927 (2d Cr
1991); Vel asquez v. Senko, 813 F.2d 1509, 1511 (9th Cr. 1987).

Because Wl son's appeal consists of little nore than a request that
this court accept his version of the facts, this case nust be
di sm ssed for lack of jurisdiction.

In the district court below, Giffin and WIson presented

very different accounts of the circunstances surrounding the



shooting. Relying upon the affidavits of Johnny Giffin, Jr. and
John Barber, Giffin stated that this incident began when Johnny
Giffin and John Barber noticed a woman knocki ng out the w ndows of
an apartnment building on their way to a local store. After Giffin
attenpted to persuade the wonman to stop, they continued on to the
store. On their way back, however, Giffin and Barber were chased
by eight male friends of the woman. Giffin ran hone to retrieve
a gun and then went to a nearby creek. After firing two shots into
the air, Giffin placed the gun back in its holster and began
wal ki ng hone. Wen Giffin and Barber reached the front yard of
Giffin's house, they were confronted by Oficers WIson and
Carter, who shouted: "Stop, hands up and drop the bag." Wthin
seconds of issuing this single warning, Oficer WIlson shot Giffin
in the chest as he bent down to place the holster on the ground.
When Giffin asked "What did | do wong, Oficer?", Oficer WIson
responded by firing a second shot to his chest.

Wl son's version of events contradicted Giffin's account on
several fundanental points. According to Wlson, he and Carter
received a call over the police radio that an individual was firing
a weapon. As they approached the reported | ocation, they noticed
Giffin and Barber wal king across the street. Giffin fit the
description supplied by the police dispatcher and was carrying a
gun in his hand. WIson and Carter stopped the car and inforned
Giffin and Barber that they were police officers. Wen Giffin
pointed the gunin his direction, WIlson shouted: "Police, drop the

gun." After three additional warnings, WIson shot Giffininthe



chest. Wen Giffin continued to point the gun in his direction,
Wl son fired a second, fatal shot.

The district court denied WIlson's notion for sunmary j udgnent
on grounds that "sufficient conflicting evidence exists as to the
qualified imunity i ssue and its possi bl e applications on Def endant
Wl son's behalf." On appeal, WIson does not argue that Giffin's
allegations do not inplicate a constitutional right, see, e.g.
Siegert, 111 S.C. at 1793, or that his actions did not violate
clearly established |l egal norns in effect at the tine. See, e.q.,
Anderson, 107 S.C. at 3038. Wl son instead contends that the
district court should have granted himaqualified i munity because
Giffin's allegations are not true.! The district court's
treatnment of such factual issues is plainly outside of Mtchell

whi ch established imediate review of |egal questions, not a
general exception to the finality doctrine for public enployees.™

Elliot, 937 F.2d at 342; see, e.q., Lion Boulos, 834 F.2d at 5009;

Crawford-El, 951 F.2d at 1317. We accordingly DISMSS Wl son's

appeal fromthe district court's denial of qualified immunity for

| ack of jurisdiction.

! The parties main | egal argunents address issues that are
not relevant to this appeal. The defendants' extended di scussion
of Police Chief Newell's liabilty under 8 1983 is entirely
unnecessary, for only Oficer Wlson, as the district court
noted, is naned as a defendant in this count of the conplaint.
Giffin's brief stresses that the district court did not err in
declining to dismss her state-law wongful death claim This
argunent is superfluous as well, since the defendants have not
appeal ed this portion of the district court's holding. In
Giffin's partial defense, it appears that this error stens from
t he def endants' mi staken designation of the § 1983 claim as
"Count 1" in their brief, when in fact it is Count 4.



The use of deadly force is a seizure within the neaning of the

Fourth Anmendnent. Tennessee v. Garner, 105 S. . 1694 (1985).

This case is governed by the standards set out in G ahamv. Conner,

109 S. ¢ 1865 (1989).°2
in Johnson v. Morel, 876 F.2d 477, 480 (5th Cr. 1989), we stated:

"Aplaintiff can thus prevail on a Constitutional excessive force
claim by proving each of these three elenents: 1) a significant
injury, which 2) resulted directly and only fromthe use of force
that was clearly excessive to the need; and the excessivness of
whi ch was 3) objectively unreasonable.™

However, we have noted that the Suprene Court's decision in

Hudson v. MM llian, 112 S.C. 995 (1992), that significant injury

is not required to establish an excessive force claim under the
Ei ghth Anmendnent, has called Johnson into question. Muille, at

965; King v. Chide, 974 F.2d 653, 657 (5th Cr. 1992); Knight v.

Caldwel I, 970 F.2d 1430, 1432 (5th Cr. 1992).

If the facts are as WIlson states them he mght prevail. Fraire

v. Gty of Arlington, 957 F.2d 1268, 1277 (5th Gr. 1992); if they

are as Giffin avers, then she m ght w n.

2 There appears to be sone di sagreenent anong the panels
as to whether G ahamis to be applied retroactively. Conpare
Martin v. Thomas, 973 F.2d 449, 455 (5th Cr. 1992) (yes) with
Muille v. Gty of Live QGak, slip. op. at 963 (5th Cr. Nov. 20,
1992) (no); Jackson v. Beaunont Police Dep't, 958 F.2d 616, 620
(5th Gr. 1992). Since the shooting took place in 1990, G aham
obviously applies in this case.




"[T]he district court's denial of a notion for sunmary judgnent

because of the perceived lack of qualified or absolute immnity

constitutes an appealable 'final judgnent' only if . . . the
i munity defense turns upon an i ssue of |aw and not of fact." Stem
V. Ahear ns, 908 F. 2d 1, 3 (5th Cr. 1990);

Here, there is little question that the facts all eged would

constitute constitutionally excessive force. Sinpsonv. Hines, 903

F.2d 400, 403 (5th Cr. 1990). Therefore, this case turns on this
factual dispute and the district court's denial of sunmary judgnent

rested upon the existence of this factual dispute.



