UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-7326
Summary Cal endar

TAFT RAI NES MORGAN,
Pl ai ntiff-Appellant,
VERSUS
JOHN FANCHER, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp

) June 22, 1993
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.

PER CURI AM !

Appel  ant, Taft Rai nes Morgan, appeal s an adverse judgnent on
his 8 1983 claim all eging excessive force and cruel and unusua
puni shment. The district court directed a verdict on the cruel and
unusual punishnment claim and a jury found for the defendants on
t he excessive force claim W affirm

BACKGROUND

Mor gan sued t hree M ssi ssi ppi Departnent of Corrections prison
guards alleging that they used excessive force and placed himin

adm ni strative segregation for 42 days.

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Morgan testified that he had a seizure disorder which was
triggered by tenperature changes. On the day of the incident, the
w ndows in Morgan's "zone" were open, and it was cold. Morgan went
into the hall to advise a guard of his feelings of an inpending
sei zure. O ficer Fancher ordered Mdrgan to return to his zone.
Fancher testified that Morgan was verbally abusive and refused to
obey the order. Morgan acknowl edged that the hall was a restricted
area and that he did not imediately conply with Fancher's order.

After Morgan returned to his bedsi de, the defendants canme into
the zone wth restraining gear. Fancher ordered Mdrgan to cone
into the hall. When Morgan failed to conply, Fancher canme to
Morgan's beside and asked Morgan to turn around so that he could
handcuff him Mbrgan resi sted and was sprayed wi th nmace and beat en
around the legs with a bl ackjack by the defendants. After he was
subdued, Mrgan was taken to the prison hospital and then to
adm ni strative segregation.

O ficer Fancher pronptly conpleted arules violation report in
which he charged Mdrrgan with assault. He al so requested that
Morgan be renoved fromhis unit because of the incident. After a
hearing, the prison disciplinary conmttee concluded that Morgan
did not assault Oficer Fancher. Myrgan renained in segregation
for approximately 26 days after he was found not guilty by the
disciplinary commttee.

An official of the housing classification conmmttee testified
that he pronptly requested that Mdirgan be returned to the general

popul ati on. The request was deni ed because it did not have the



requi red signatures. The official also testified that Fancher had
no authority to influence whether Mrgan stayed in segregation.

At the close of Mdirgan's case-in-chief, the defendants noved
for a dismssal of the case.? They argued that Mrgan failed to
establish that they used excessive force and that O ficer Fancher
was not responsible for Mdrgan's housing classification.

The district court denied the notion on the excessive force
claimand granted it on the housing claim concluding that Fancher
did not cause Mdrgan's adm nistrative segregation and that Mrgan
had no constitutional claimrelating to his housing classification.
The jury returned a verdict for the defendants on the excessive
force claim W affirm

Dl SCUSSI ON

Morgan argues that although he did not have a due process
liberty interest in his housing classification, the district court
failed to recogni ze that he had an Ei ght h Amendnent cl ai mregardi ng
his confinenent in adm nistrative segregation. He contends that
his rights were violated when he was not tinely released from
segregati on.

This Court reviews a district court's award of a judgnent as
a matter of law de novo, examning the entire record and all

inferences in the light nost favorable to the non-novant. Turner

2 During the 1991 revision of Fed. R Cim P. 50(a), the
term"directed verdict" was replayed with the term"notion for a
judgnent as a matter of law." The replacenent effects no change
in the existing standard of review and a notion denom nated as a
nmotion for a directed verdict should be treated as a notion for a
judgnent as a matter of law See Fed. R Crim P. 50(a),
advi sory conmttee's note.



v. Purina MIIls, Inc., 989 F.2d 1419 (5th GCr. 1993).

Confinenent in an isolation cell is a form of punishnment
subject to scrutiny under Eighth Amendnent standards. Hutto v.
Fi nney, 437 U. S. 678, 685 (1978). Wile punitive isolation is not
unconstitutional per se, " . . . it may be, depending on the
duration of the confinenent and the conditions thereof."” 1d. at
685, 686. Wen it is clainmed that a prison official has inflicted

cruel and unusual punishnent, the | aw mandates an inquiry into the

official's state of mnd. WIson v. Seiter, us __ , 111 S
. 2321, 2324 (1991). The prisoner nust establish that the
official acted with "deliberate indifference" to the conditions of
his confinement. |[d.

Morgan was not released due to a clerical error by prison
officials. He has not established that the defendants acted with
"“deliberate indifference" to the conditions of his confinenent.

See W son, us _ , 111 S. &. at 2324. Thus, he has failed

to establish a violation of the Ei ghth Arendnent.

Morgan al so argues that Fancher initiated the admnistrative
segregation as a retaliatory punitive neasure. He contends that
Fancher "failed to determne the status of his request for
confinenent for assault; failed to prosecute his assault charge;
failed to request that classification nenbers renove him|[ Mrgan]
from confinenment based upon the decision of the Disciplinary
Commttee; and in general expressed deliberate indifference to his
decision to seek and nmintain admnistrative segregation for

Mor gan. "



A hearing was held within 72 hours after Fancher filed the
rules violation report. After he filed that report Fancher had no
further authority regarding Mirgan's housing classification.
Morgan's all egations regarding Fancher's failure to foll owup on
his housing situation do not anmount to cruel and unusual
puni shnent . The district court properly determned that no
reasonabl e juror could conclude that Fancher was responsible for
Morgan' s extended confinenent in adm nistrative segregation.

Morgan also argues that the district court erred by not
according conclusive effect to the findings of the disciplinary
commttee that "it was Mdrgan and not Fancher who was assaul ted.™
He argues that the doctrine of res judicata may be applied when
there has been a prior proceeding involving an admnistrative
agency acting in a judicial capacity. Myrgan relies on Garner v.
G arrusso, 571 F.2d 1330, 1336 (5th Gr. 1978).

In Garner, a fornmer police officer brought a civil rights
action alleging racial discrimnation. 1d. at 1332. This Court
stated that although res judicata may be applied when the prior
proceeding was held before an admnistrative, rather than a
judicial body, the findings of the Gvil Service Conm ssion were
not entitled to conclusive effect. Id. at 1336. The Court
reasoned that res judicata should not apply because the scope of
the adm ni strative hearing was nuch narrower than the civil rights
suit and the G vil Service Conm ssion was not a conpetent forumfor
the resolution of the federal claim |[d. at 1336.

Simlarly, the scope of the disciplinary commttee's hearing



was much narrower than the present suit. The commttee did not
find that Fancher assaulted Mrgan as Mrgan suggests. Further
the disciplinary commttee is not a conpetent forum for the
resolution of Morgan's claim

Morgan also raises various argunents regarding the jury
i nstructions. He first argues that the district court erred by
not giving perenptory instructions declaring that Fancher's use of
force violated the Ei ghth Arendnent. As discussed previously, the
disciplinary commttee's findings were not entitled to conclusive
effect; therefore, Mrgan was not entitled to a perenptory
instruction that Fancher's use of force was unnecessary.

Morgan also argues that the district court incorrectly
instructed the jury regarding his state |aw claimof assault and
battery. The court's instructionis a correct statenent of the | aw
of privilege as it relates to assault and battery in M ssissippi.

See Rogers v. Huber, 239 So.2d 333, 334 (Mss. 1970).

Finally, Morgan argues that the jury charge on the Eighth
Amendnment claim was "fundanentally inaccurate and m sleading
thereby warranting a newtrial." He apparently argues that, under
the jury charge given, excessive force nmay be enployed w thout
being violative of the Eighth Anendnent. The charge given by the
district court enconpasses each of the factors which nust be
considered in determ ning whether the use of force was unnecessary

and is correct. See Hudson v. McMIIian, us _ , 112 s.C

995, 999 (1992).



For the foregoing reasons, the judgnent of district court is

AFF| RMED.



