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UNI TED STATES OF AMERI CA,
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CR C091 00233 02

April 26, 1993
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

Appel  ant was convicted of conspiracy to possess drugs wth
the intent to distribute them He appeals contending that thereis
a fatal variance between the indictnent and the proof in that the
i ndi ctment alleged one conspiracy and the evidence, if it proved
anyt hing, proved a nunber of conspiracies. W affirm

To succeed Appel | ant nust show that the Governnent's evi dence

varied fromthat alleged in the indictnent, and that the variance

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



prejudi ced Appellant's substantial rights. United States v.

Jackson, 978 F.2d 903, 911 (5th Cr. 1992); United States v.

Ri cherson, 833 F.2d 1147, 1152 (5th Cr. 1987). To determ ne
whet her the Governnment proved a single conspiracy as charged, we
exam ne the followng factors: (|I) whether a commobn goal exi sted;
(2) the nature of the schene; and (3)whether the participants in
the various dealings overl apped. Jackson, 978 F.2d at 911,
Ri cherson, 833 F.2d at 1153. A single conspiracy exists if a "key
man" is involved in and directs illegal activities, while various
conbi nations of other participants exert individual efforts toward
a comon goal . Ri cherson, 833 F.2d at 1154. Qur review of the
record shows overwhelm ng evidence of a single conspiracy to
purchase marijuana in south Texas and deliver it to Chicago for
resal e.

Even if there had been a variance, the result would be
unchanged unl ess Appellant's substantial rights were prejudiced.
Ri cherson, 833 F.2d at 1154-55. We determ ne such prejudice by
consi dering whether the variance (1) caused surprise at trial or
(2) left defendant vulnerable to a | ater prosecution because of a
failure to make cl ear the offense for which he had been tried. [|d.
at 1155. Appell ant does not contend that either is the case here.

In addition, if an indictnent alleges a single conspiracy and
the Governnent proves multiple conspiracies and a defendant's
i nvol venent in at | east one of them there is no variance affecting
that defendant's substantial rights. Jackson, 978 F.2d at 911;
Ri cherson, 833 F.2d at 1155. |In this case the Governnent, at the



very least, proved nmultiple conspiracies and Appellant's role in
one of them

AFF| RMED.



