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UNI TED STATES OF AMERI CA
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VERSUS
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Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-L-92-38 (CR-L-88-510))

(January 6, 1993)

Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

Jorge Gonzal ez appeals the dism ssal of his third notion for
relief under 28 U S.C. § 2255. W VACATE and REMAND

| .

Gonzal ez, convicted by a jury of both conspiracy to possess

nmore than five kilograns of cocaine with intent to distribute and

the correspondi ng substantive offense, was sentenced, inter alia,

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



to 136 nonths in prison. His conviction was affirned on direct
appeal, United States v. CQutierrez-CGuajardo, No. 89-2315 (5th Cr
Jan. 29, 1990); he filed two related suits for civil damages; and
the 8 2255 notion before us today is at least his third such
not i on.

In his nost recent 8§ 2255 notion, Gonzalez raised three
issues: 1) the trial court |lacked jurisdiction to hear his case,
2) he was denied effective assistance of counsel, and 3) he was
convi cted on the basis of evidence obtai ned pursuant to an unl awf ul
arrest. The notion was filed on March 23, 1992, and summarily
di sm ssed the next day. W interpret the district court's ruling
that the jurisdictional issue is "patently frivolous" to be a
di sm ssal under Rule 4(b), and the ruling that the notion "is
clearly an abuse of § 2255" to be a dism ssal of the other two

i ssues under Rule 9(b).?2

2 The Rul es Governing Section 2255 Proceedings for the United
States District Courts read, in pertinent part:

Rule 4. Prelimnary Consideration by Judge

* * %
(b) Initial consideration by judge. The notion ...
shall be exam ned pronptly by the judge .... If it

plainly appears from the face of the notion and any
annexed exhibits and the prior proceedings in the case
that the novant is not entitledtorelief inthe district
court, the judge shall make an order for its sunmmary
dism ssal and cause the novant to be notified.
QG herwi se, the judge shall order the United States
Attorney to file an answer ... or to take such other
action as the judge deens appropriate.

Rule 9. Del ayed or Successive Mtions

* * %

2



.

Gonzal ez contends that he is entitled to an evidentiary
hearing on his illegal arrest and i neffective assi stance of counsel
clains;® and that the district court erred in raising abuse of the
wit onits own notion, and in dismssing wthout Gonzal ez having
the opportunity to respond.

O course, it is "entirely proper for the district court to
raise onits own notion the issue of arepetitive petition or abuse
of the wit". Shoust v. Wiitley, 927 F.2d 205, 207 (5th Cr.
1991). Once the i ssue has been rai sed, either by the governnent or
the court, the burden is on the petitioner to show, by a
preponderance of the evidence, that he has not abused the wit.
Jones v. Estelle, 722 F.2d 159, 164 (5th Gr. 1983), cert. deni ed,
466 U.S. 976 (1984). GConzalez contends that he is entitled to an
evidentiary hearing in order to neet that burden. However, we have
held that this burden will not require an evidentiary hearing "if
the district court determnes as a matter of |aw that petitioner

has no chance of justifying the successive petition". [|d.*

(b) Successive notions. A second or successive notion
may be dismssed if the judge finds that it fails to
all ege new or different grounds for relief and the prior
determ nation was on the nerits or, if new and different
grounds are alleged, the judge finds that the failure of
the novant to assert those grounds in a prior notion
constituted an abuse of the procedure governed by these

rul es.
3 In his appellate brief, Gonzalez does not raise the
jurisdictional issue; therefore, we consider it abandoned.
4 This court recently recogni zed in Saahir v. Collins, 956 F.2d
115, 119 (5th Gr. 1992), that the Suprenme Court's decision in
MO esky v. Zant, US| 111 S.C. 1454 (1991), overruled
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In this case, the district court made such a determ nation.
But, we are bound by our <clear precedent requiring certain
procedural safeguards before summary di sm ssal of a § 2255 noti on:
"At amninmum... the petitioner nust be given specific notice that
the court is considering dismssal and given at least 10 days in
which to explain the failure to raise the new grounds in a prior
petition", Udy v. MCotter, 773 F.2d 652, 656 (5th Cr. 1985), or
"that a successive claim was not determ ned previously on the
merits". Jones v. Estelle, 692 F.2d 380, 385 (5th Cr. 1982). W
do not read recent decisions on abuse of the wit, such as McC esky
v. Zant to change this.

L1l
Accordingly, we VACATE and REMAND for further proceedings

consistent with this opinion.

bot h Shoust v. Wi tley and Jones v. Estelle to the extent that they
establish different standards for abuse of the wit by pro se
petitioners and those represented by counsel. W do not read this
to have any affect on the procedure established by those cases.
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