IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7301
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
SANTOS BENAVI DES GONZALEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of Texas
(CR M 91-149-S1-03)

(February 10, 1994)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *
Sant os Benavi des (Gonzal ez was convicted of three counts of
possession with intent to distribute heroin in violation of 21
US C 88 841(a)(1l) & (b)(1)(c). He was sentenced to 97 nonths

i npri sonment .

One of the bases of appeal in this case centers around
Randall Rene Garza, who was a paid governnent confidential
“Local Rule 47.5 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



i nformant and a key prosecution witness. During cross-exam nation,
Gonzal ez attenpted to elicit testinony concerning the arrest of
Garza's uncle and Garza's arrest for assault, both unrelated to the
charged offenses. Gonzal ez argues that he attenpted to show that
Garzatestifiedinan attenpt to curry favor with the Governnent so
it would influence these pendi ng cases. The evidence was excl uded
followng an ex parte conference between the prosecutor and the
district judge.

The other basis of appeal focuses on the district court's
findi ng that Gonzal ez had not accepted responsibility and deni al of
a two-| evel downward departure. The presentence report stated that
Gonzal ez "was fully aware that he was commtting a crinme; however
the defendant felt he was pressured into doing so by the
[confidential informant, Garza]." "M . Gonzal ez clainfed] that the
only reason he went to trial was to establish the fact that there
was a formof entrapnent.”

I

Gonzal ez argues that the district court erred by excluding
evi dence about Garza's notive in giving testinony in favor of the
prosecuti on.

Qutside of the jury's presence, Gonzal ez's attorney questi oned
Gar za whet her he had asked the Governnent for help with his uncle's
case. Garza denied that there was any such deal. The district
court ruled that Gonzalez failed to establish a notive on Garza's

behalf and |imted the cross-exam nation. Gonzal ez' s attorney



gquesti oned DEA Agent Robert Howell outside of the jury's presence
about whether phone calls had been nmade on Garza's behalf
concerni ng assault charges pending against him Howell testified
t hat phone calls had been nade, but denied that the calls were nade
in paynent for Garza's testinony. The district court ruled that
the defense could not question further Garza concerning these
matters.

"Any incentive a witness may have to falsify his or her
testinony is relevant to the witness' credibility and the weight

the jury should accord to the testinony." U.S. v. Anderson, 933

F.2d 1261, 1276 (5th Cr. 1991). "A party challenging a w tness
generally is given the opportunity to pursue all relevant |ines of
inquiry ainmed at discovering and disclosing bias." [d. Al though
the trial court has the discretionary authority to limt cross-
exam nation, that authority "cones into play only after there has
been permtted as a matter of right sufficient cross-examnationto

satisfy the Sixth Arendnent.” U.S. v. Myer, 556 F.2d 245, 250

(5th Gr. 1977)(internal quotations and citation omtted).

The evi dence show ng that Garza had asked for assistance with
his own case and that of his uncle, corroborated by ATF Agent
Howel|'s testinony that calls were made on Garza's behalf, was
sufficiently probative of Garza's possible bias in favor of the
governnment to warrant adm ssion into evidence. We concl ude,
however, such error was harm ess beyond a reasonabl e doubt. See

US Vv. Garza, 754 F.2d 1202, 1207 (5th Cr. 1985).




"Before an error may be considered harm ess beyond a
reasonabl e doubt, the reviewi ng court nust determ ne that "~ absent
t he so-determ ned unconstitutional effect, the evidence remai ns not
only sufficient to support the verdict but [is] so overwhel m ng as
to establish the guilt of the accused beyond a reasonabl e doubt.""

Garza, 754 F.2d at 1207 (quoting Harryman v. Estelle, 616 F. 2d 870,

876 (5th G r. 1980)(en banc)).

The record reveal s overwhel m ng evi dence of Gonzalez's qguilt.
Vi deot apes of conversations between Gonzal ez and the confidenti al
informant were played for the jury. DEA Undercover Agent Luis
Sal dana testified that he bought heroin from Gonzalez. A tape of
this transaction was introduced into evidence. Sal dana nmade
arrangenents to buy additional quantities of heroin from Gonzal ez.
Furthernore, Gonzalez's own testinony was corroborative of the
prosecution's undeni abl e evidence of his guilt. Gonzalez testified
that his relative, Sinone Benavides, Jr., asked himif he knew
anybody who woul d buy drugs. Because Garza had nentioned drugs to
Gonzal ez, Gonzalez took Garza to neet w th Benavi des. Gonzal ez
testified that he relayed information about drugs and negoti ated
prices between Garza and Benavi des. Gonzal ez further testified
that on the day he was arrested he had pi cked up the heroin for the
buy from Benavi des.

Finally, it should be noted that the jury heard testinony that
Garza was a paid governnent informant and a convicted felon. The

district court instructed the jury to consider his testinony



accordingly. In sum the evidence establishes Gonzalez's qguilt

beyond a reasonable doubt. Thus, in the light of the record in
this case, the error of Ilimting the cross-exam nation was
har m ess.

|1

Next, Gonzal ez asks this court to review the contents of the
ex parte conference for what possibly could be favorable to the
defense. (CGonzalez refers to the ex parte conference between the
judge and the prosecutor as "sealed,” but there is no indication
that the conference, assumng it was recorded by the court
reporter, was transcribed or that defense counsel ordered its
transcription and inclusion in the record. No transcript of the
ex parte conference, sealed or unsealed, was submtted to this
court to review. The appellant has the burden of including in the
record on appeal transcripts of all proceedings relevant to the
i ssues on appeal . Fed. R App. P. 10(b). This court wll not
consi der an i ssue about which the record on appeal is insufficient.

Powell v. Estelle, 959 F.2d 22, 26 (5th Cr.), cert. denied, 113

S.Ct. 668 (1992). For that failure, the contents of the ex parte
conf erence cannot be consi dered.
1]
Finally, Gonzal ez argues that the district court erroneously
failed to grant himthe two-level reduction in his offense |evel
for acceptance of responsibility. Gonzal ez contends that he

testified, admtted his involvenent, and expl ai ned that he had been



approached by Garza to purchase drugs. Gonzal ez expl ai ned t hat
Garza, to whom he owed nobney, was pressuring himto traffic in
drugs. Gonzal ez contends that his defense--that he was coerced by
Garza--is "grounds for a downward departure"” under U S S G
8§ 5K2.12, p.s. Section 5K2.12 provides that "the court may
decrease the sentence" if the offense was commtted as a result of
"serious coercion, blackmail or duress." Gonzal ez, however,
admtted at trial that he did not feel coerced to deal in drugs.
Gonzal ez was asked, "So, for the opportunity to get rid of a $300
debt, you decided to get into the drug business?" Gonzal ez
testified, "No, |I don't think I was getting into drugs for that.
That's why | was | ooking for that noney, because he had al ready
(i ndiscernible) any debt."

We will uphold a district court's sentence if it results from
a correct application of the guidelines to factual findings that

are not clearly erroneous. U.S. v. Chavez, 947 F.2d 742, 746 (5th

Cr. 1991). The sentencing judge is in a unique position to
eval uate a defendant's acceptance of responsibility, and therefore

this court's review of this finding is nore deferential than the

pure "clearly erroneous" standard. U.S. v. Brigman, 953 F. 2d 906,

909 (5th Gr.), cert. denied, 113 S.C. 49 (1992). To be entitled

to the two-level reduction, a defendant nust accept responsibility
for all relevant conduct. 8 3El.1(a), comment. (n. 1(a)). "[A]

def endant who falsely denies, or frivolously contests, relevant



conduct that the court determnes to be true has acted in a manner
i nconsi stent with acceptance of responsibility."”

Gonzalez's trial testinony was often contradictory. He
repeatedly asserted that he did not renenber events. He testified
that the drug negotiations were between other parties. He denied
t hat he gave drugs to DEA Agent Ri ck Sal dana i n exchange for noney.
He deni ed that he saw or handl ed drugs.

Yet, Gonzalez also testified that when his relative, Sinone
Benavi des, Jr., asked himif he knew anyone who woul d buy drugs, he
effectively relayed the information and prices for drugs between
Garza and Benavi des. He testified that he picked up the heroin
fromBenavides. He later testified that Benavi des put sonmething in
his car, but that he didn't know what it was that Benavides put in
his car.

Because of these inconsistencies, the district court found
that Gonzal ez had never accepted responsibility for his crines.
The district court clearly did not err in denying Gonzal ez the two-
| evel reduction for acceptance of responsibility.

|V

For the reasons stated  herein, the convictions of

Sant os Benavi des Gonzal ez are

AFFI RMED



