IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7296
Conf er ence Cal endar

EARTHEL B. HILL,
Pl ai ntiff-Appellant,
vVer sus
N. MCCLURE, ET AL.,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court

for the Southern District of Texas
USDC No. CA-G 87-346

August 20, 1993
Before JOLLY, JONES, and DUHE, G rcuit Judges.
PER CURI AM *
The district court dismssed Earthel B. Hll's civil rights
action as frivolous under 28 U S.C. 8§ 1915(d). A 8§ 1915(d)
dism ssal is reviewed for abuse of discretion. Denton v.

Her nandez, u. S , 112 S . Ct. 1728, 1733-34, 118 L. Ed.2d 340

(1992). A district court may dismss an in form pauperis

conplaint as frivolous if it |lacks an arguable basis either in

law or in fact. 1d. |In More v. Mbus, 976 F.2d 268, 270 (5th

Cr. 1992), this Court established a franework for determ ning

when a district court has abused its discretion in dismssing a

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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case under 8§ 1915(d). An appellate court shoul d consider whether
"(1) the plaintiff is proceeding pro se, 2) the court
i nappropriately resolved genuine issues of disputed fact, (3) the
court applied erroneous |egal conclusions, (4) the court has
provi ded a statenent of reasons which facilitates “intelligent
appellate review,' and (5) any factual frivolousness could have
been renedi ed through a nore specific pleading.” 1d. (citation
omtted).

The district court abused its discretion in dismssing
Hll's suit as frivolous. Hill's allegations of being required
to work in the furniture factory in violation of his nedica
restrictions state a claimof deliberate indifference to his

serious nedi cal needs. See Jackson v. Cain, 864 F.2d 1235, 1246-

47 (5th CGir. 1989).

The district court erroneously dismssed this claimbecause
it found no evidentiary support. The district court eval uated
the evidence and nade an inproper credibility determ nation based
on Hill's prison records that he was ordered to work in the
furniture factory due to negligence and not due to deliberate
indifference. District courts are allowed to nake [imted
credibility determnations for the purposes of § 1915(d), but
thisis limted to the inherent plausibility of a prisoner's

al l egati ons based on objective factors. Cay v. Estelle, 789 F.2d

318, 326 (5th Cr. 1986). A district court "may consider
credibility as a factor in determning frivolousness only to the
extent that it believes a prisoner's allegations are al nost

i npossible to prove, conflict with facts which may be judicially
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noticed, or postulate facts of a wholly fanciful kind." 1d. at
327. The facts alleged by H Il do not fall within those
cat egori es.

The district court inproperly relied on HIlIl's prison
records to refute his allegations that he was deliberately
required to work in violation of his nedical restrictions. The
district court noted that his nedical records did include a
medi cal restriction fromworking in the furniture factory.
HIll's allegations are internally consistent with the nedi cal

records and are not inherently inplausible. See Pedraza v.

Meyer, 919 F.2d 317, 319 (5th Cr. 1990); Wsson v. gl esby, 910

F.2d 278, 280-82 (5th Cr. 1990).

It was an abuse of discretion for the district court to
dismss the claim at that point in the proceedings, as frivol ous
for lack of proof. Hill stated a non-frivol ous claimand shoul d

be given the opportunity to offer his proof. See Haines v.

Kerner, 404 U. S. 519, 520-21, 92 S.C. 594, 30 L.Ed.2d 652
(1972).

The judgnent of the district court is VACATED and this case
is REMANDED to the district court for further proceedings.



