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POLI TZ, Chief Judge:”’

Jose Rami rez appeal s his conviction of possession of mari huana
wth intent to distribute, contending that statenents given to
authorities after his arrest shoul d have been suppressed. Finding

no error, we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

On Novenber 18, 1991 Trooper Caro of the Texas Departnent of
Public Safety stopped a speeding tractor-trailer driven by Ramrez
who identified hinself as Sabas Davila, Jr., but had neither | og
books nor a driver's license in that nane. Caro requested and
recei ved perm ssion to search the truck. The irregul ar stacking of
bell pepper <crates alerted the officer who, aided by a
drug-sniffing dog, found 691 kil ograns of mari huana hi dden beneath
the bell peppers. Caro arrested Ramrez.

After informing Ramrez of his Mrandal! rights, who
acknowl edged an understandi ng, DPS Sergeant Aguilar questioned
Ram rez, who neither requested counsel nor suggested a desire to
remain silent. Ramrez's |lethargi c denmeanor nmade Aguil ar suspect
the i nfluence of a narcotic. After nearly one-half hour of denying
any knowl edge of the marihuana, in a sudden reversal Ramrez
clainmed that he had stolen it fromsnugglers at the Mexican border
by inpersonating a police officer. Wth that Aguilar term nated
the questioning. The next day Aguilar obtained a photo of Sabas
Davila which confirnmed his suspicion that Ramrez had |ied about
his identity. He restated the M randa warnings, which Ramrez
agai n acknow edged, and resuned the interview. Again Ramrez did
not resist the questioning nor did he ask for counsel. Wen he
clainmed again to be Sabas Davila, Aguilar presented the photo of

t hat gentl eman whereupon Ramrez stated: "Now you know who |I' mnot

. Mranda v. Arizona, 384 U.S. 436 (1966).



and it's your job to find out who I am"” Wth that Aguilar
term nated the questioning.

Just over a week |ater Aguilar conducted another interview,
this tine arned with a police photo of Ramrez. After a third
recitation of the Mranda litany, and a third acknow edgnent of
understanding but neither voiced resistance nor request for
assi stance of counsel, Aguilar showed Ram rez his police photo. At
this point Ramrez said that the mari huana belonged to two others
who had hired his transportation services. He offered nore
information if Aguilar would assist him in getting his bond
reduced. Aguilar refused.

Ram rez was indicted for possession with intent to distribute
mar i huana. An in limne notion to suppress his inculpatory
statenents was denied, the jury found him guilty, and he was
sentenced to 210 nonths inprisonnent, five years supervised

rel ease, and a $1000 fine. He tinely appeal ed.

Anal ysi s
Ram rez contends that his statenents were not voluntary and
that Aguilar had violated the protective rules of Mranda by
conducting the second and third interviews. We address each
contention in turn.

A. Vol untariness

Due process guarantees prohibit the wuse at trial of



i nvoluntary statenments given to the police.?2 The governnent nust
prove voluntariness by a preponderance of the evidence.? W
eval uate voluntariness on a case-by-case basis, considering the
totality of the circunstances,* accepting fact findings unless
clearly erroneous but reviewng the ultimate | egal conclusion de
novo.® Only statenents produced by free and unconstrai ned choice
will be deened voluntary.® Absent coercive interrogation tactics,
a defendant's nental inpairnent alone will not constitute a |l ack of
voluntariness.” The exploitation of a suspect's nental condition
t hrough subtle forms of psychol ogi cal persuasion may constitute
proscri bed coercive tactics.?®

Ramrez insists that the use of a narcotic clouded his mnd
during the first interview, vitiating voluntariness. W are not

per suaded. The district court found that although Ramrez was

2 Self v. Collins, 973 F.2d 1198 (5th Gr. 1992).

3 United States v. Rayner, 876 F.2d 383 (5th Cr. 1989).

4 United States v. Rojas-Martinez, 968 F.2d 415 (5th Cr.

5 Rayner .

6 Self (citing Schneckloth v. Bustanonte, 412 U S. 218
(1973)).

! Col orado v. Connelly, 479 U S. 157 (1986).

8 Rayner .



under the slight influence of an intoxicant during the first
interview, he clearly and rationally responded to Aguilar's
gquestions and when he asked that the discussion termnate it was
i mredi ately ended. These findings are not clearly erroneous and
support a conclusion that Ramrez spoke voluntarily.?®

Ramrez clains coercion in the two subsequent interviews
because of the use of the photographs, first of Sabas Davila and
then of hinself. This action was neither coercive nor inproper
and, standing alone, could not produce "psychol ogical pressure
strong enough to overbear the will of a mature, experienced man."?1°

B. Subsequent i nterviews

Ram rez contends that the second and third interviews violated
M randa because he had termnated questioning after about 30
m nutes on the night of his arrest. Mranda requires that when a
suspect invokes the right to remain silent, questioning nust cease.
Aut horities nmay, however, obtain admssible statenents in

questioning resuned after invocation of the right to remain silent

o Rayner (the nmere questioning of defendant suffering from
mental defect not coercion rendering responses involuntary).
Wt hout supporting authority, Ramrez also argues for the first
time on appeal that the trial court should have suppressed the
statenents made at the initial interview as constituting a
far-fetched story and therefore | acking indicia of reliability. 1In
vi ew of our concl usion about voluntariness, we find this argunent
unpersuasive. ¢ . United States v. Meyer, 733 F.2d 362 (5th Cr
1984) (inherently unbelievable statenent which defendant nmade to
grand jury adm ssible at trial as tending to prove consci ousness of

guilt).

10 Hawki ns v. Lynaugh, 844 F.2d 1132, 1141 (5th Cr. 1988)
(quoting MIler v. Fenton, 796 F.2d 598 (3d G r. 1986)).



provi ded the authorities "scrupul ously honor" the suspect's right
to term nate questioning.

In the case at bar there was no canpaign of repeated
interrogations in rapid succession designed to wear down Ramrez's
resi stance. 2 Aguilar allowed anple tine to pass between
interviews, and pronptly honored each request by Ramrez to
termnate questioning. Ramrez at no tinme requested the presence
of counsel.!® Further, Aguilar reiterated the Mranda warnings
before each session. We conclude that Aguilar "scrupulously
honored" Ramirez's invocation of the right to termnate
i nterrogation.

The trial court did not err in declining to suppress the

i ncul patory statenents. The conviction and sentence are AFFI RVED.

1 M ghigan v. Msley, 423 U S. 96 (1975).

12 See Kelly v. Lynaugh, 862 F.2d 1126 (5th Cir. 1988)
(police "scrupul ously honored" defendant's right to end questi oni ng
where they conducted three interviews spread over a total of eight
hours concerning sane crine); conpare United States v. Hernandez,
574 F.2d 1362 (5th Gr. 1978) (police failed to "scrupulously
honor" defendant's right to term nate questioni ng where they nade
two further attenpts to obtain statenment within 45 mnutes of

defendant's initial invocation of right to remain silent).
Agui lar's use of photographs at the latter interviews does not
al ter our conclusion. In Kelly, we found no Mranda violation

wher e police obtained the defendant's statenent after i nform ng him
that a codefendant had nmade a statenent inplicating him Kelly,
862 F.2d at 1130.

13 A request for counsel precludes further interrogation
absent counsel or an initiation of discussions by the defendant.
M nnick v. M ssissippi, 498 U S. 146 (1990).



