IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7284
(Summary Cal endar)

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ver sus

FERNANDO PENA

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

(CR- L- 91- 207- 01)

(January 8, 1993)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Def endant - Appel | ant Fernando Pena was convicted by a jury of
conspiracy to possess with intent to distribute heroin, and for
distribution of heroin, in violation of 18 US C § 2, and

21 U. S.C. 8§ 841 and 846. He was sentenced to serve consecutive

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



prison terns of 78 nonths each on the three counts of which he was
convicted, plus five years of supervised release and a speci al
assessnent of $150. On appeal, Pena conplains that the evidence
was insufficient to support his conviction on each of the three
counts of which the jury found himguilty, and that the district
court incorrectly calculated his offense |evel. Finding no
reversible error, we affirm
I
FACTS AND PROCEEDI NGS

Daniel Rodriguez, a Laredo police officer, was working
under cover as part of a narcotics task force when, on May 10, 1991,
he was introduced to Pena for the purpose of purchasing drugs.
Rodri guez was told by Pena that he could provide anything, and it
was agreed that Pena woul d provide an ounce of heroin for $4000.
As the discussions progressed, Pena told Rodriguez that they could
do a five-ounce deal. Pursuant to this plan, Pena introduced
Rodri guez to one Marcel i no Rodriguez (Mayo). They agreed that Mayo
woul d sell five ounces of heroin to Pena for $3000 an ounce and
that Pena then would resell it to Rodriguez for $4000 an ounce.
Fol | ow ng conpl eti on of negotiations that transpired over the next
several days, Rodriguez was contacted by Pena and was told that he
had only one and one-half ounces of heroin. Pena was advised by
Rodri guez that he did not wish to deal in such a small anount, so
the transaction never took place. On May 31, 1991, Rodriguez
t el ephoned Pena for the purpose of transacting a five-ounce heroin

deal . Expecting Mayo to produce the five ounces of heroin, Pena



and Rodriguez net at the site of Pena's bail bond business, but
Mayo never arrived.

On June 10, 1991, Rodriguez and Pena net one Hector Rivera,
again for the purpose of Rodriguez's buying five ounces of heroin,
but R vera could not produce the drugs at that tine. Three days
| ater, on June 13th, however, Pena was told by Rivera that he had
three ounces of heroin for sale. The deal was struck at Pena's
house that day: R vera and his associates delivered the heroin,
whi ch was slightly less than three ounces; and Rodriguez paid them
$11, 300 for the drugs and paid Pena the prearranged brokerage fee
of $750.

On June 20, 1991, Rodriguez introduced Pena to Custons Agent
Rol and Ranon who was posing as Rodriguez's uncle. The three nen
began negotiations on a 30-ounce heroin deal. These discussions
continued until Septenber 12, 1991, by which tinme Pena still had
not acquired the heroin. Pena was arrested ten days | ater.

As a result of the foregoing occurrences, Pena, Myo and
Rivera were nanmed in a four-count indictnment. Count one charged
the three defendants with conspiracy to possess with intent to
di stribute heroin. Count two charged the three defendants wth
conspiracy to distribute heroin. Count three charged Pena and
Rivera with possession with intent to distribute heroin. Count
four charged Pena and R vera with distribution of heroin. The
district court dism ssed count two as duplicative. The jury found
Pena quilty as charged on the three remaining counts. After

sentenci ng, Pena tinely appeal ed.



|1
ANALYSI S

A. Suf ficiency of the Evidence

Pena clains that the evidence is not sufficient to support any
of the three counts of conviction. The standard for review ng a
jury verdict for sufficiency of evidence is well settled.

Viewing the evidence in the light nost
favorable to the jury wverdict, we nust
determ ne whether "a reasonable trier of fact
could find that the evidence establishes guilt
beyond a reasonable doubt." W do so,
recognizing that "it is the sole province of
the jury to weigh the evidence and the
credibility of the witnesses."

United States v. Martin, 790 F.2d 1215, 1219 (5th Gr.), cert.

denied, 479 U S. 868 (1986) (citations omtted).

To prove the conspiracy count, the governnent had to show t hat
there was an agreenent to violate the drug |aws, that Pena knew
about the agreenent, and that he voluntarily joined and

participated init. United States v. Salazar, 958 F.2d 1285, 1291

(5th CGr.), cert. denied, 113 S. C. 185 (1992). To prove the

possessi on count, the governnent had to show that Pena know ngly

possessed the heroin and intended to distribute it. United States

V. Rodriguez-Mreles, 896 F.2d 890, 893 (5th Cr. 1990). To prove

the distribution charges, the governnent had to show that Pena

knowi ngly distributed heroin. United States v. Lechuga, 888 F. 2d

1472, 1478 (5th Gr. 1989). Also, a defendant is "liable for the
substantive offense commtted by his co-conspirators that was the
obj ect of the conspiracy of which he was a nenber." |d.

Wth respect to the actual heroin transaction which occurred
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on June 13, 1991, the governnent introduced the testinony of
O ficer Rodriguez to show that Pena arranged with Rivera for the
purchase and sal e of the heroin, that the transaction took place in
Pena' s house, that Pena was present throughout the entire exchange,
and that the noney for the heroin was placed into Pena's hands
along with his $750 brokerage fee. On appeal, Pena argues that
there was no evidence that he conspired with Rivera to sell the
heroin, and that he did not know what was going on in his house.
This is in direct contradiction to Oficer Rodriguez's testinony.

The jury was free to believe the testinony of Oficer
Rodri guez over Pena's denials. The testinony of Oficer Rodriguez
is sufficient to prove that Pena and Rivera agreed to violate the
narcotics laws and that Pena was voluntarily part of that
conspiracy. Further, the evidence given by Oficer Rodriguez shows
that Pena was in the room and accepted paynent for his services
rendered in bringing about the heroin transaction. Even though
O ficer Rodriguez testified that Pena did not actually touch the
heroin, the evidence is sufficient to show that Pena was an active
participant in the distribution transaction. Mor eover, Pena is
responsi ble for the actions of his co-conspirators in carrying out
the object of the conspiracy which was to distribute heroin. See
Lechuga at 1479. As it is supported by nore than enough evi dence
upon which a reasonable trier of fact could find guilt beyond a
reasonabl e doubt, Pena's conviction on all three counts nust stand.
Martin, 790 F.2d at 1219.

On appeal, Pena has al so argued that he could not properly be



convi cted of conspiracy because Mayo, the all eged co-conspirator,
was acquitted on the conspiracy count of the indictnent. Wi | e

i nconsi stent verdicts are permtted, see United States v. Powell,

469 U. S. 57, 62-69, 105 S.Ct. 471, 83 L.Ed.2d 461 (1984), it is not
necessary to reach this point. There was sufficient evidence to
convi ct Pena of conspiracy inrelation to the June 13, 1991, heroin
transacti on.

B. O fense Level

Pena conplains that the district court erred in holding him
responsible for conspiring to distribute five ounces of heroin
rather than 80.2 grams, the quantity actually delivered. The
anount of drugs involved in an offense is a factual finding of the
district court and therefore subject to the clearly erroneous

standard of review United States v. Moral es-Vasquez, 919 F.2d

258, 263 (5th Gr. 1990). The district court was explicit in
finding that the purpose of the conspiracy was to nake a "five
ounce deal" even though in the end only three ounces actually
changed hands. "[I]f the district court's account of the evidence
is plausible in light of the record viewed in its entirety, the
court of appeals may not reverse it even though convinced that had
it been sitting as a trier of fact, it would have weighed the

evidence differently." Andersonv. Cty of Bessener Cty, 470 U. S.

564, 573-74, 105 S.C. 1504, 84 L.Ed.2d 518 (1985). G ven the
testinony of Oficer Rodriguez, the district court's factual

findings were plausible and nust be affirned.



For the foregoing reasons, Pena's conviction and sentence are

AFF| RMED.



