IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7281
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
OSCAR JAVI ER MONTEMAYOR,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. CR- M 91-00248-S2-01

March 16, 1993
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Because Oscar Javi er Mntemayor was convicted of an offense
i nvol ving a drug-trafficking negotiation, the anmount of drugs

under negotiation in the unconpleted distribution could be used

to calculate the offense | evel. See United States v. Sarasti,

869 F.2d 805, 806 (5th Cr. 1989). The quantity of drugs used to
calcul ate the offense | evel anpbunts to a factual finding

reviewable for clear error only. United States v. Devine, 934

F.2d 1325, 1337 (5th Gr. 1991), cert. denied, 112 S. C. 954

(1992) .

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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In making its findings, the district court may consi der any
evidence that has "sufficient indicia of reliability.” United

States v. Manthei, 913 F.2d 1130, 1138 (5th Cr. 1990). A

presentence report (PSR) generally has that type of reliability.

United States v. Alfaro, 919 F.2d 962, 966 (5th Cr. 1990). The
PSR refl ects that Montemayor negotiated wi th undercover agents to
purchase 400 pounds of mari huana.

In addition to the PSR, the district court had sworn
adm ssi ons from Mont emayor that he had conspired know ngly and
intentionally to possess with intent to distribute at |east 400
pounds of mari huana. Therefore, the finding that the conspiracy
i nvol ved 400 pounds of mari huana does not anobunt to error.

Mont emayor argues for the first time on appeal that the
Governnent violated his constitutional rights by refusing, based
on his race, to file a substantial -assi stance notion. See
US S G 8 5KL.1. Because this issue is fact-specific and not a

"purely |l egal question," Mntemayor cannot raise it for the first

time on appeal. See United States v. Garcia-Pillado, 898 F.2d

36, 39 (5th Gr. 1990). This argunent, therefore, |lacks nerit.
Mont emayor al so argues that the district court erred in

failing to require the Governnent to file a substanti al -

assi stance notion. District courts have authority to review the

Governnent's refusal to file such a notion and to grant a renedy

if they find that the refusal was unconstitutionally based. Wade

v. United States, us _ , 112 S. C. 1840, 1843-44, 118 L

Ed. 2d 524 (1992). W need not reach Wade, however, because

Mont emayor did not raise before the district court the issue of
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the constitutionality of the Governnent's refusal to file a
subst anti al - assi stance noti on.

AFF| RMED.



