IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7247
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
JCE GARZA- FLORES,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CR M91 027 SI 02)

( April 15, 1993)
On Petition for Rehearing
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Jose Luis Garza-Flores (Garza) appeals his sentence.

The jury found himguilty of conspiracy to possess with intent
to distribute in excess of five kilogranms of cocaine. The district
court sentenced Garza to 151 nonths of inprisonnent, five years of
supervised release, and ordered him to pay a $50 mandatory

assessnent. Garza filed tinely notice of appeal, and we affirned.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Garza has nowfiled a petition for rehearing, arguing that we erred
when we held that Application note one to Sentencing CGuideline 8
2D1. 4 applies only to producers of controlled substances. W now
find that it is unnecessary to address this issue because even if
the application note applies to the case before us, Garza's
sentence would remain the sane. Thus, although we continue to
affirmthe district court's judgnent, we grant the petition for
rehearing, wthdraw our earlier opinion, and substitute this
opi ni on therefor.
I

Garza contends that the district court erred in basing his
sentence on the drug quantity of 28-30 kil ograns of cocaine. W do
not think so.

The district court's factual findings onthe relevant quantity
of drugs are subject to the "clearly erroneous” rule. UsS V.
Ri vera, 898 F.2d 442, 445 (5th Gr. 1990). The district court
shoul d consider "all acts and om ssions commtted or aided by the
defendant, or for which the defendant would otherw se be
account abl e, that occurred during the conmssion of the
offense. . . ." US S G 8§ 1Bl1.3(a)(1).

Garza was found quilty by jury verdict of conspiracy to
possess with intent to distribute in excess of five kilograns of
cocai ne.

In the case of crimnal activity undertaken in concert

W th others, whether or not charged as a conspiracy, the
conduct for which the defendant "would otherw se be



accountable” also includes conduct of others in

furtherance of the execution of jointly-undertaken

crimnal activity that was reasonably foreseeabl e by the

def endant .

§ 1B1.3, comment. (n.1).

Garza twice offered to arrange for a contact in Houston to buy
30 kilograns of cocaine. Al t hough Garza's house was to be
collateral for only two kilograns of cocaine, his co-conspirator,
Portillo, attenpted to procure 30 kil ograns of cocaine by offering
his store, his house, his van, and another car as collateral.
Additionally, Portillo also offered to sell the 30 kil ograns out of
hi s hone.

The district court's finding that the drug quantity invol ved
was "at |east twenty-eight, but not nore than thirty kil ograns of
cocai ne" was based on the testinony of Longoria and Agent Pal aci os
at trial. The testinonial evidence involves questions of
credibility, which are not for this court to disturb. UsS V.
Davis, 752 F.2d 963, 968 (5th Cir. 1985).

The evidence is persuasive that it was reasonably foreseeabl e
to Garza that the conspiracy would i nvol ve 30 kil ograns of cocai ne.
The district court's determnation of the quantity of drugs is
af firmed.

|1
Garza also argues that the district court erred by not

determ ning whether he had the intent and ability to possess 30

kil ograns of cocaine. W do not agree.



Pursuant to Rule 32(c)(3)(D) of the Federal Rules of Crim nal
Procedure, when a defendant alleges a factual inaccuracy in the
pre-sentence report, the sentencing court nust either 1) nake a
factual finding as to the inaccuracy or 2) determne that no
finding is necessary because the matter wll not be taken into

account at sentencing. United States v. Piazza, 959 F.2d 33 (5th

CGr. 1992).

Garza argues that U. S.S. G § 2D1.4, comment (n.1). directs the
court to determne whether he had the intent and ability to
purchase 30 kil ograns of cocaine. Garza further argues that he had
neither the intent nor the ability to purchase 30 kil ograns of
cocaine. The note that Garza relies on provides:

If the defendant is convicted of an offense involving
negotiation to traffic in a controlled substance, the
wei ght under negotiation in an unconpleted distribution
shall be wused to calculate the applicable anount.
However, where the court finds that the defendant did not
intend to produce and was not reasonably capable of
produci ng the negoti ated anmount the court shall exclude
fromthe guideline calculation the amount that it finds
the defendant did not intend to produce and was not
capabl e of producing.

Section 2D1.4 (n.1) speaks to a defendant's ability to produce a
quantity of drugs when the defendant "is convicted of an offense
involving negotiation to traffic in a controlled substance.”
§ 2D1.4, comment (n.1). Several circuits have found, however, that
Section 2D1.4 applies to both the purchase and the sale of

control |l ed substances. See United States v. Brooks, 957 F.2d 1138




(4th CGr. 1992); United States v. Brown, 946 F.2d 58 (8th Cr.

1991); United States v. Adans, 901 F.2d 11 (2d G r. 1990).

We, however, do not need to decide whether this section
applies to both purchases and sal es because, even if it applies,
Garza's sentence would remain the sane. In order for the
sentencing court to exclude part of the controll ed substance under
negotiation, Garza had to show 1) that he did not intend to
purchase thirty kilograns of cocaine, and 2) that he was not
reasonably capable of purchasing thirty Kkilograms of cocaine.
Brooks, 957 F.2d at 1151.

Before the district court, Garza argued that he only intended
and was only capabl e of purchasing two kil ograns of cocaine. After
hearing the argunents and review ng the record, the district court
noted that Garza and his co-conspirator offered Garza' s resi dence,
a conveni ence store, and a vehicle as collateral for the cocaine.
The district court then found that "the conspiracy here was
actually for thirty kilos. | nean, we've got to say that." Later
on the district court found that there was overwhel m ng evi dence

that there was "at |east twenty-eight, but not nore than thirty
kil ograns of cocaine" involved in the transaction. Thus, the
district court clearly referred to the disputed facts and nade a
decision. In these remarks, the district court found that Garza
i ntended to purchase between twenty-eight and thirty kil ograns of

cocaine. This is all the Federal Rules of Crimnal Procedure and



Section 2D1.4 require.! See Piazza 959 F.2d at 37 (Here we found

that "Rule 32(c)(3)D) does not require the district court to nouth
any particular magic words or to nmake a talismanic incantation of
the exact phraseology of the rule; it suffices that the record
reflects that the court expressly adverted to the factual
controversy in the PSR and conplied with either of the alternative
mandates of the rule. ™)
11

Gar za argues he was deprived of the due process of | aw because
the district court based the determnation of drug quantity on
"erroneous assunptions." Specifically, he states that the district
court erred by: 1) stating it was bound by the jury verdict as to
the drug quantity; 2) by applying overly broad principles of
conspiratorial conduct, instead of 8§ 2D1.4; and 3) because the
judge failed to make findings independent of the jury verdict.
These argunents have no nerit.

First, when Garza raised the issue of drug quantity at the
sentencing hearing, the district court referred to the fact that
Portillo, Garza's co-conspirator, had obtained a 2.2 kil ogramdrug

quantity stipulation in his plea bargain. The court was not

Y'n United States v. Brown, 985 F.2d 766, we reached a simlar
result. In that case, a defendant relied on the sane application
note at issue here to argue that he could not be sentenced for
attenpting to purchase all of the marijuana under negotiation
because he did not have the resources to purchase that nuch
marijuana. Finding that the defendant intended to purchase all of
the marijuana, we affirnmed the sentence.




inplying that the jury verdict took the drug quantity determ nation
out of his hands. The court was sinply suggesting that Garza m ght
have avoi ded the nore severe sentence by having agreed to a plea
bargain that was available, even while the jury was deliberating.

When the court nmade his specific finding as to drug quantity,
he cited the testinony at trial, not the jury verdict, as the basis
of his finding. The district court did not erroneously assune that
it was bound by the jury verdict.

Second, Garza argues that the court erred by applying the
overly broad principles of conspiratorial conduct, instead of
§ 2D1.4. As discussed above, § 2Dl1.4 does not apply in the manner
Garza has argued to this court. The district court's authority for
applying the theory of vicarious liability for conspirators was not

Pinkerton v. United States, as suggested by Garza. Pinkerton v.

US., 328 U S. 640, 66 S.Ct. 1180, 90 L.Ed. 1489 (1946). Section
1B1. 3 comment. (n.1l), as discussed above, controls when acts of co-
conspirators nmay be considered in sentencing, and 8§ 1Bl1.3 was
properly applied by the district court.

Finally, Garza contends that the court erred by not naking
findi ngs i ndependent of the jury verdict. This argunent is devoid
of factual foundation.

|V

For the foregoing reasons we AFFI RMthe sentence and judgnent

of the district court.

AFFI RMED



