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PER CURI AM *
Charles Phillips was convicted of nurder and sentenced to life
i npri sonnent . Fol | owi ng his unsuccessful appeal to the Suprene

Court of Mssissippi, Phillips filed a federal petition for a wit
of habeas corpus, pursuant to 28 U S.C. 8§ 2254 (1988), claimng
nunmerous grounds for relief, including insufficiency of evidence,
prosecutorial m sconduct, Brady violations, inproper adm ssion of

evi dence, inproper jury instructions and cunul ative error. The

Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on the basis of
wel | -settled principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession." Pursuant to that Rule, the Court has
determ ned that this opinion should not be published.



district court denied Phillips' petition, and Phillips appeals. W

affirmthe district court in all respects.

I

Charles Phillips shot and killed Honmer L. "Buddy" Baker, Jr.
at Baker's honme in Walls, M ssissippi. On the night before the
shooting, Phillips went to Baker's hone, where he saw a m crowave
oven whi ch he believed to have been stolen fromhis ex-w fe, D anne
Phillips. Ralph Brannon overheard Phillips asking Baker if he had
been "messing with" Phillips' ex-wife, and, according to Brannon,
when Baker replied that he had been, Phillips told Baker that he
was "a dead MF."

The next eveni ng, Brannon all egedly recei ved a phone call from

Baker, in which Baker stated that Phillips had just called,

threatening to kill him That night, Phillips and his ex-w fe went
to Baker's honme, intending to confront Baker about M. Phillips'
m crowave. Phillips went there arned with a pistol. Al though at

first Baker did not respond to the repeated shouts and knocks on
the door, Ms. Phillips allegedly |ooked through a wi ndow and saw
Baker com ng toward the door carrying a shotgun. Phillips asserts

t hat Baker opened the door and fired the shotgun, narrowy m ssing

Phillips' head. However, the shotgun bl ast danaged the rafters of
Baker's front porch. Phillips clains that he grabbed the barrel of
the shotgun, then fatally shot Baker with his pistol. However, a

fingerprint expert testified at trial that Phillips' fingerprints

were not found on the barrel of the shotgun. Furt her nor e,
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Phillips' testinony that he seized the shotgun barrel before
shooting Baker is contradicted by the nedi cal exam ner's testinony
t hat Baker was shot from a distance of nore than two and a half
feet.

Phillips and Ms. Phillips immediately fled the scene. After
dropping Ms. Phillips off at her house, Phillips drove to his hone
in Menphis. Wile en route, he threw his gun into the M ssissipp
Ri ver. Later that night, when Phillips called his ex-wife, he
spoke with |aw enforcenent officers present at her honme, and
decided to turn hinmself in. At no tinme during his conversations
wth the officers, or when he turned hinself in, did Phillips claim
t hat he shot Baker in self-defense.

I
A

Phillips clains that there was insufficient evidence to
support his murder conviction.!? The standard of review in a
habeas action alleging insufficient evidence is "whether, after
viewwng the evidence in the |I|ight nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenments of the crinme beyond a reasonabl e doubt." Jackson
v. Virginia, 443 U S. 307, 319, 99 S. . 2781, 2789, 61 L.Ed.2d
560 (1979); Guzman v. Lensing, 934 F.2d 80, 82 (5th Cr. 1991). 1In

' Aclaimof insufficient evidence is cognizable in a
federal habeas corpus proceedi ng. Jackson, 443 U.S. 307, 321, 99
S.Ct 2781, 2790, 61 L.Ed.2d 560 (1979); see In re Wnship, 397
U S. 358, 364, 90 S.Ct. 1068, 1073, 25 L.Ed.2d 368 (1970)

(hol ding that Due Process O ause of Fourteenth Amendnent protects
defendant in crimnal case agai nst conviction except upon proof
beyond reasonabl e doubt of every elenent of crine charged).
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its consideration of the sufficiency of the evidence to sustain
Phillips'" conviction, the court is limted to a review of the
record evidence presented at trial. Guzman, 934 F.2d at 82 (citing
Tyl er v. Phel ps, 643 F.2d 1095, 1102 (5th Cr. 1981), cert. deni ed,
456 U. S. 935, 102 S.C. 1992, 72 L.Ed.2d 455 (1982)).

The record is replete with evidence to support Phillips
murder conviction. Phillips admtted shooting and killing Baker,
but he alleges that he did so in self-defense. However, testinony
presented at trial indicated Phillips was overheard threatening
Baker the night before the killing. Phillips clainm he shot Baker
during a struggle at close range. However, the nedical exam ner
testified that Baker's fatal bullet wound was delivered from a
di stance of over two and one half feet. Phillips also asserts that
he grabbed Baker's shotgun when it was allegedly thrust in his
face; however, Phillips' fingerprints were not found on the
shot gun. In addition, Phillips' claim that the shotgun bl ast
narromly mssed his head is contradicted by evidence that the
shot gun bl ast danaged the rafters of Baker's front porch. Because

a reasonable trier of fact could have found beyond a reasonable

doubt that Phillips did not act in self-defense, the district court
did not err in rejecting Phillips' insufficiency of the evidence
claim
B
Phillips asserts that the failure of the prosecution to

provide the defense with excul patory statenents nade by Gerald



G over, Jr.2?2 constitutes a due process violation. Suppression by
the prosecution of evidence favorable to the defendant, upon the
defendant's request for the information, is a violation of due
process "where the evidence is material either to guilt or
puni shnment, irrespective of the good faith or bad faith of the
prosecution.” Brady v. State of Maryland, 373 U S. 83, 87, 83
S.C. 1194, 1196-97, 10 L.Ed.2d 215 (1963); see United States v.
Bagl ey, 473 U. S. 667, 681-82, 105 S. Ct. 3375, 3383, 87 L.Ed.2d 481
(1985) (stating that prosecutor's failure to respond to Brady
request anmounts to due process violation only where reasonable
probability exists that result of proceeding would have been
different had the material been disclosed). However, d over's
statenents were neither suppressed, nor favorable to Phillips, nor

material to guilt or punishnment.?3

2 The al l egedly excul patory statenents are not part of
the record. Specifically, Gover's handwitten statenents were
never introduced into the record, nor was 3 over ever called to
testify. According to defense counsel, d over noted that
"certain things [were] going on in [Baker's] house as far as
drinking, drugs, a party the night before [the shooting]."

Def ense counsel clains that G over indicated he and Baker had a
"scuffle" on the night of either January 21 or January 22 of
1986, and that "Buddy said this norning that he bought the

m crowave fromthis guy and he took it sonmewhere else. The

m crowave was in the kitchen the night I was there. Buddy said
sone guy had cone to his house and seen it and said it used to
belong to him He said he renoved it fromhis house." Defense
counsel urged that "it is basically the theory of our case that
the m crowave was there and then Friday night or Saturday night
when he canme back the m crowave was not there[.]"

3 To establish a Brady violation, the evidence nust be
suppressed, nust be favorable to the defendant, and nust be
material to guilt or punishnment. Barnes v. Lynaugh, 817 F.2d 336,
338-39 (5th Gr. 1987), overruled in part on other grounds,
United States v. Broce, 488 U S. 563, 574, 109 S. . 757, 765,
102 L. Ed.2d 927 (1989), cited in Taylor v. Witley, 933 F.2d 325
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The state listed Qover as a trial witness during discovery.
At trial, the court offered the defense a recess to exam ne
G over's statenents and interview him and, during the attorneys'
argunents regarding his statenents, dover was available for a
record to be nade. dover's statenents concerned an argunent he
had with Baker a few nights prior to his death, and a conversation
G over had with Baker the norning of the nurder, regarding
contested ownership of a mcrowave in Baker's honme. The argunent
and conversation between d over and Baker were not favorable or
material to any issue regarding Phillips' gquilt or punishnent.
Because failure of the prosecution to provide the defense wth
G over's testinony did not constitute a violation of due process,
this claimfails.

C

Phillips contends that the prosecutor commtted m sconduct
during his opening statenent by stating that "the proof is goingto
show that he ran through the night |ike a chicken-eating dog that
had been caught in the hen house," and by persistently questioning
Di anne Phillips after she invoked her Fifth Amendnent privilege.
In reviewing allegedly inproper prosecutorial statenments, "it "is
not enough that the prosecutor['s] remarks were undesirabl e or even
uni versally condemed.'" Darden v. Wainwight, 477 U S. 168, 181,
106 S.Ct. 2464, 2471, 91 L.Ed.2d 144 (1986) (quoting Darden v.
VWai nwight, 669 F.2d 1031, 1036 (8th G r. 1983)). The rel evant

question is whether the comments so "infected the trial wth

(5th Gir. 1991).



unfairness as to make the resulting conviction a denial of due
process." Id. (quoting Donnelly v. DeChristoforo, 416 U S. 637

643, 94 S.Ct. 1868, 1871, 40 L.Ed.2d 431 (1974)). W ask "whet her
there is a reasonable probability that the verdict m ght have been
different had the trial been properly conducted." Rogers V.
Lynaugh, 848 F.2d 606, 609 (5th G r. 1988) (quoting Kirkpatrick v.
Bl ackburn, 777 F.2d 272, 278-79 (5th Gr. 1985), cert. denied, 476
UsS 1178, 106 S.Ct. 2907, 90 L.Ed.2d 993 (1986)).

(1)

The record does not suggest that the result of the trial would
have been different if the prosecutor had not nmade the "chicken-
eati ng dog" statenent above. Upon Phillips' objection and notion
for mstrial, the court adnonished the jury to disregard the
remark. Furthernore, a prosecutor's remarks will render a tria
fundanentally unfair only if the remarks evince "persistent and
pronounced m sconduct[,] or . . . the wevidence [is] so
i nsubstantial that (in probability) but for the remarks no
conviction would have occurred.” Kirkpatrick, 777 F.2d at 281
(quoting Fulford v. Mggio, 692 F.2d 354, 359 (5th Cr. 1982),
rev'd on other grounds, 462 U S 111, 103 S.C. 2261, 76 L.Ed.2d
794 (1983)). Phillips admts that he shot and kil l ed Baker, and as
di scussed above, see supra part Il.A , anple evidence supports the
conclusion that he did not do so in self-defense. Phil l'i ps
account of the shooting as an act of self-defense is contradicted

in the record by sufficient forensic and scientific evidence to
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support the verdict. See supra part Il.A  Furthernore, although
Phillips contends that the prosecutor's conment was indicative of
"persistent and pronounced” m sconduct, Phillips points to no other
obj ecti onabl e coments by the prosecutor. Therefore, the trial was

not fundamentally unfair, and this claimnust fail.

(2)
Phillips asserts that the prosecutor engaged in m sconduct
during the examnation of Danne Phillips by persistently

questioning her after she invoked her Fifth Amendnent privilege
against self-incrimnation. Phillips argues that by creating an
"atnosphere of gquilt" the prosecution unduly prejudiced the jury
against himand violated his right to due process.*

Ms. Phillips answered questions regardi ng her nane and addr ess
before invoking her privilege against self-incrimnation. After
she invoked her Fifth Anmendnent privilege in response to a nunber
of substantive questions, and after defense counsel objected to
further questioning, the prosecution asked two nore questions: "On
January 25, 1986, at about 5:30 or 5:45 p.m were you at Twi n Lakes
Gocery with Randy Phillips?" and "WIIl you tell these people
anyt hi ng about what happened on January 25, 19867?" After each

question, defense counsel objected to any further questioning, and

4 Phillips further clains that because the prosecution
knew that Ms. Phillips would invoke her privilege against self-
incrimnation, she should not have been permtted to take the
stand. Because Phillips did not object at trial to this wtness
being called, and because this issue was not raised before the
district court, Phillips is barred fromraising the objection at
this time. See Johnston v. Puckett, 930 F.2d 445, 448 (5th Cr.),
cert. denied, ___ US _ |, 112 S.C. 252, 116 L.Ed.2d 207
(1991).
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the objections were sustained. After the |last question, the jury
was instructed to disregard and not consider the question in any
way. The jury was further instructed that it was not to specul ate
on possible answers to the questions Ms. Phillips did not answer,
or to infer anything adverse to the defendant from Ms. Phillips'
refusal to answer. In light of the court's instructions, as well
as the evidence show ng that Phillips did not act in self defense,
there is no reasonable probability that the trial would have cone
out differently had the prosecutor not continued to question M.
Phillips. See Rogers, 848 F.2d at 609 (holding that due process
violation is shown only if reasonable probability exists that
verdi ct woul d have been different). Therefore, the questions did
not "so infect[] the trial with unfairness as to nmake the resulting
conviction a denial of due process," Darden, 477 U S. at 181, 106
S.C at 2471, and this claimis without nerit.
D

Phillips conplains that the trial court erred in admtting
into evidence photographs of Baker's corpse, claimng these
phot ogr aphs were unduly prejudicial. GCenerally, admssibility of
evidence is a matter of state | aw which is not subject toreviewin
a federal habeas proceeding unless the petitioner clains that
adm ssion of the evidence rendered the trial fundanentally unfair
or violated a specific constitutional right. Johnson v. Bl ackburn,

778 F.2d 1044, 1050 (5th Cir. 1985). °> Even assuning the adni ssion

5 An unfair trial is a trial that has been "largely
robbed of dignity due a rational process." Johnson, 778 F.2d at
1050 (quoting Houston v. Estelle, 569 F.2d 372, 383 (5th Cr
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of the evidence was erroneous, federal habeas relief is not
justified unless the evidence was "material in the sense of a

crucial, critical, highly significant factor,” in the context of
the entire trial. 1d. (quoting Porter v. Estelle, 709 F.2d 944,
957 (5th CGr. 1983), cert. denied, 467 U S. 1268, 104 S.Ct. 3563,
82 L. Ed.2d 865 (1984)). Because anpl e evi dence supports Phillips'
conviction for nurder, the record does not indicate that the
phot ographs were "material in the sense of a crucial, critical
highly significant factor,” or that adm ssion of the photographs
into evidence rendered the trial fundanentally unfair. | d.
Therefore, Phillips' claimnust fail.
E

Phil l'i ps conpl ai ns that Ral ph Brannon's testinony, concerning
the threatening phone call from Phillips to Baker, was hearsay
whi ch caused the jury to return a guilty verdict. Upon def ense
counsel's objection to Brannon's entire testinony, the court
instructed the jury to disregard the part of Brannon's testinony
regarding the threat nmade by Phillips.

Evi dence withdrawn froma jury, coupled with an instructionto
disregard, is not grounds for federal habeas relief unless the
W thdrawn testinony is so highly prejudicial that it renders the
trial fundanentally unfair. See MAffee v. Procunier, 761 F.2d
1124, 1126-27 (5th Cr.), cert. denied, 474 U S. 907, 106 S. C
237, 88 L.Ed.2d 238 (1985). The standard for determning the

prejudicial effect of excluded testinony is whether a significant

1978)) .
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possibility exists that, considering all of the evidence presented
by both the prosecution and defense, the excluded testinony had a
substantial inpact on the jury's verdict. United States v. Perez-
Robl es, 718 F.2d 700, 701 (5th Gr. 1983), cert. denied, 465 U S.
1031, 104 S.C. 1297, 79 L.Ed.2d 697 (1984). Wthdrawn evidence
w Il not have a substantial inpact on the jury if other evidence
exists sufficient to support the jury's verdict. See id. at 702;
McAffee, 761 F.2d at 1126-27.

As we have already indicated, the record supports the jury's
finding of guilt beyond a reasonable doubt. See supra part |1.A
We therefore affirm the district court's determnation that the
W t hdrawn evi dence was not so prejudicial as to be incurable by the
court's adnonition to disregard.

F

In addition to the foregoing clains, Phillips contends that he
is entitled to habeas relief due to cunulative error. The all eged
cunul ative error consists of sone of the foregoing clains, as well
as several others, including clains of an inproper hypothetical
propounded to a defense w tness, erroneous adm ssion into evidence
of Baker's shotgun, and i nadequate and defective jury instructions,
which, Phillips contends, although not reversible in and of
t hensel ves, are reversible in conbination with all the other
al | eged errors.

We recently explained the requirenents for habeas relief based
on a claimof cunul ative error. See Derden v. MNeel, 978 F.2d 1453
(5th Gr. 1992) (en banc), cert denied, = US | 113 S . C
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2928, 124 L.Ed.2d 679 (1993). First, the cunulative error theory
nmust refer to actual errors commtted in the state trial court, and
not nmerely to unfavorable rulings or events. Id. at 1458. Second,
the error nmust not have been procedural ly barred fromhabeas corpus
review |d. Third, errors of state law, including evidentiary
errors, are not cognizable in habeas corpus unless they rise to
constitutional dinension. Id. "Errors of state law rise to
constitutional dinension only if they 'so infused the trial with
unfairness as to deny due process of law.'" Id. (quoting Lisenba v.
California, 314 U S 219, 228, 62 S.C. 280, 286, 86 L. Ed. 166
(1941)). "Fourth, the federal court nust review the record as a
whol e to determ ne whether the errors nore likely than not caused
a suspect verdict." Id. (citing Kirkpatrick, 777 F.2d at 281).
Phillips offers several of the foregoing allegedly reversible
errors))including Brady violations, prosecutorial m sconduct,
erroneous adm ssion into evidence of photographs of Baker, and
unduly prejudicial effect of the withdrawn testinony of Ralph
Brannon))as cunul ative errors sufficient to justify habeas relief.
We have al ready found the claimof Brady violations to be w thout
merit,® which obviates cunulative error discussion. See id.
(allowing review only of actual errors, not unfavorable rulings).
As previously discussed, we have determ ned that the clains of
prosecutorial m sconduct, erroneous adm ssion of photographs, and

undul y prejudicial effect of Brannon's w thdrawn testinony are not

6 See supra part 11.B.
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of constitutional dinension.’ Cunul ative error analysis is
therefore precluded with respect to those clains. See id. (holding
errors of state |aw not cognizable in habeas corpus unless of
constitutional dinension).

Phillips offers three alleged errors solely for cunulative
error purposes. Phillips alleges that the prosecution propounded
an i nproper hypothetical to defense witness Jimmy W Radford, based
on defense counsel's opening statenents.?® This claim if
meritorious, would allege only an error of state |aw Because
there is anpl e evidence to showthat Phillips murdered Baker, there
is no reasonable probability that the trial would have cone out
differently had the prosecution not asked the hypothetical
question. The allegedly inproper hypothetical therefore did not
render the trial fundanentally unfair or rise to the |evel of
constitutional error, and this claimdoes not give rise to a claim
for cunmul ative error. See id. (requiring errors of state lawto be
of constitutional dinension for habeas corpus review).

Second, Phillips alleges that the state trial court erred by
admtting into evidence Baker's shotgun, asserting that the shotgun
had not been nade available to defense counsel prior to trial

After the trial court offered defense counsel a recess to exam ne

7 See supra parts II.C., D., and E

8 The prosecutor asked Radford for his opinion of a
statenent whi ch defense counsel nade during his opening renmarks.
Def ense counsel objected on the grounds that the facts to which
he had referred in his opening statenent were not yet in
evidence. The trial court overrul ed defense counsel's objection,
and instructed the jury that defense counsel's opening remnarks
did not amount to evidence.
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the shotgun, the shotgun was offered into evidence wthout
obj ecti on. Therefore, this claim is procedurally barred from
habeas review and does not give rise to a claim for cunulative
error. See id. (holding that errors procedurally barred from
habeas review are not cognizable as cunulative error and stating
that "it is inportant that a defendant objected to errors to
denonstrate that they were believed at the tine of trial to have
had an adverse effect on the defense").

Third, Phillips conplains that the trial court erred by
refusing to grant certain self-defense instructions, and by giving
a defective instruction on the definition of nmurder. For habeas
corpus relief tolie for inproper jury instructions, the petitioner
must establish that inproper instructions resulted in a
"fundanental defect which inherently results in a conplete
m scarriage of justice [or] an om ssion inconsistent with the
rudi nentary demands of fair procedure.”" WIlians v. Lockhart, 736
F.2d 1264, 1267 (5th Cr. 1984).

Phillips does not establish these grounds for relief. The
sel f-defense i nstructi on approved by the M ssi ssi ppi Suprene Court,
see Robinson v. State, 434 So.2d 206, 207 (Mss. 1983), was given
verbatim and Phillips does not argue that this instruction was
I npr oper. Instead, Phillips argues that his self-defense
instruction should have been given in addition to the court's
instruction. However, the jury need only be instructed once on a
principle of law. See Laney v. State, 486 So.2d 1242, 1246 (M ss.

1986). Because the jury was properly and adequately instructed on
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sel f-defense, the court did not err in refusing to grant Phillips
requested instruction.

Phillips also alleges that the court gave a defective
instruction when it failed to include the wrd "malice
af oret hought” in the elenents of nmurder, substituting instead the
words "del i berate design.” The M ssissippi Suprene Court has held
that the words "malice aforethought” and "deli berate design" are
synonynous and i nterchangeable. See Lancaster v. State, 472 So.2d
363, 367 (Mss. 1985). This claimis therefore without nerit.
Because these clains are based on unfavorable rulings rather than
actual errors commtted by the state trial court, they are
precluded fromreview as cunul ative error. See Derden, 978 F. 2d at
1458 (allowi ng cunmul ative error review of actual errors only, not
of unfavorable rulings).

Applying the Derden requirenents to each of the alleged

errors, Phillips' cunulative error claimnust fail.

111
For the foregoing reasons, we AFFIRM the decision of the

district court in all respects.
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