IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7227
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
FRED RATLI FF LEAL

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. B-91-CR-127(2)
~ March 16, 1993
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *
After a probation revocation, a district court may inpose

any other sentence available at the tinme of the initial

sentencing. United States v. Wllians, 961 F.2d 1185, 1187 (5th

Cr. 1992); see 18 U. S.C. 8§ 3565(a)(2). The original presentence
report (PSR) reflects that the probation officer considered 200
pounds of mari huana to calculate a total offense |evel of 27
because the drug negotiation was for that anobunt. See U S. S G

8§ 2D1.4(a). The PSR further reflects that appellant, Fred

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Ratliff Leal, received a crimnal history category of Il. These
cal cul ations yielded a sentencing range of 78 to 97 nonths.
Because the range exceeded the maxi mumi nprisonnent termof five
years prescribed by statute, the statutory maxi num becane the
gui deline sentence. See U S.S.G 8§ 5GL. 1(a).

At the sentencing hearing, the court stated that it adopted
"all justifications" included in the PSR The witten judgnent,
however, reflects an offense level of 15 and a crimnal history

category of Il. Because the oral and witten pronouncenents of

sentence vary, the oral pronouncenents prevail. See United

States v. Shaw, 920 F.2d 1225, 1231 (5th Cr.), cert. denied,

us _ , 111 S. . 2038 (1991). Therefore, the district
court's determ nations regarding the offense | evel and Leal's
crimnal history category are those of the PSR and not those
specified in the witten judgnent.

Because a five-year prison sentence was available at the
initial sentencing, it was also available after the probation
revocation. Leal, therefore, has failed to show any error.

AFFI RVED.



