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EDITH H JONES, G rcuit Judge:

This is acontract interpretation case in which the terns
of the contract seemto have been lost sight of. Wen the Texas
MBank group failed in early 1989, FDI C arranged an overni ght sale
to a conpany | ater known as Bank One. The Purchase and Assunpti on

Agreenents executed between Bank One and FDI C covered enunerated

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



assets and liabilities of 20 of 26 MBanks. Anpbng the questions
presented to us are whether these agreenents or the docunents
constituting the MBank enpl oyees' Welfare Pl an and Trust Agreenent
fastened liability on Bank One for welfare benefits to retired and
di sabl ed enpl oyees of MBank who never worked for Bank One. The
district court held that they did. The district court rested its
holding alternatively on other legal theories, and it granted
declaratory and injunctive relief supporting its decision. Upon
the district court's refusal to stay its judgnent pending appeal,
this court issued a stay, see F. Rule App. Proc. 8, and having
heard the case on the nerits, we nust reverse.

MCorp owned, directly or indirectly, twenty-six Texas
banki ng associ ati ons whose nanes include "MBank" until March 28,
1989, when twenty of themwere decl ared insolvent by the Ofice of
the Conptroller of the Currency. FDIC, as receiver for each of the
failed MBanks, imediately sold certain assets and transferred
certainliabilities to the purchaser Deposit | nsurance Bri dge Bank,
N. A (Bridge Bank), pursuant to twenty separate but essentially
i dentical purchase and assunption (P&A) agreenents. The active
enpl oyees of the fail ed MBanks went to work for Bridge Bank on the
nmor ni ng of March 29. This enpl oyee group obviously did not include
the retired and disabled Mank enployees who have filed this
[ awsui t .

Before its failure, Mlorp was the sponsor of severa
wel fare benefit plans, as defined by section 3(1) of ERISA that

are collectively known as the MEBA Wl fare Plan. The fail ed MBanks



were participating enployers in the NMEBA Wl fare Plan which,
together with the MEBA Trust Agreenent, provided the basic
structure for the welfare benefits.

Upon opening for business, Bridge Bank established a
benefit plan for the Bridge Bank enpl oyees, including new policies
for life, business travel, accident, accidental death and
di smenber ment i nsurance and a benefit adm nistration contract with
Prudenti al . The retired and disabled enployees of WMBank (the
"Subj ect Participants") were not designated as beneficiaries of
t hese pl ans.

When, on May 5, 1989, the Bridge Bank Board of Directors
retroactively adopted formal docunentation of the Bridge Bank
Wel fare Plan and Trust, they specifically limted participation to
Bri dge Bank enpl oyees.

At the tinme of the MBank failures, the MEBA Trust held
approximately $6.2 mllion in assets. Under Article 11 of the MEBA
Trust, Bridge Bank sought a transfer of a share of its funds
proportionate to the entitlenment of the new Bri dge Bank enpl oyees.
MCor p, however, refused to recognize the Bridge Bank Trust as a
successor trust, and no funds were transferred. MCorp consistently
took the position that Bridge Bank was not and could not becone a
successor enployer or establish a successor trust under the MEBA
Plan and Trust w thout MCorp's approval, which it withheld. As a
result, the MEBA Trust was instructed neither to accept trust
contributions fromBridge Bank nor to pay clains of any active or

former Bridge Bank enpl oyees accrued after March 31, 1989.



Wi | e Bri dge Bank has provi ded no benefits to t he Subj ect
Partici pants, the MEBA Trust has continued to do so from its
dw ndling funds. Neither MCorp nor the MEBA Trust nor Bridge Bank
Trust notified the Subject Participants of a termnation of their
benefits.

As of June 9, 1989, if Bridge Bank had ever been a
participating enployer in the MEBA Pl an and Trust, it effected its
w t hdrawal by notice given thirty days earlier.

COURSE OF PROCEEDI NGS

This action was filed in Decenber 1990 by the
Adm ni strative Commttee of the MEBA Plan and the Trustee of the
MEBA Trust, Jinmmy Tayl or, seeking a declaration that Bank One, the
purchaser of Bridge Bank, was responsible for the provision of
wel fare benefits to the 900 Subject Participants, retired and
di sabl ed enpl oyees of the failed MBanks. Bank One argued to the
district court that the contractual docunents absolved it of
responsibility for the paynent of welfare benefits to the Subject
Partici pants. Alternatively, Bank One contended that if such
docunents did initially transfer this liability to Bridge Bank
under the MEBA Plan, it withdrew no later than June 9, 1989
Further, Bank One stated that it had no |legal obligation under
ERI SA to continue paying benefits to MBank's retired enpl oyees.

After trial, the district court entered extensive
findings of fact and conclusions of |aw holding that (1) Bank One
el ected to becone a participating enployer in the MEBA Plan and

Trust as a successor to the failed banks as of March 29, 1989; (2)



by electing to becone a successor under the MEBA Pl an and Trust,
Bri dge Bank assuned the duties and responsibilities of those
agreenents and renmains liable for benefits to the Subject
Participants; and (3) those forner enployees should receive a
perpetual right to the sane benefits as simlarly situated Bank One
enpl oyees. The district court alternatively founded its
declaration of liability on principles of corporate successorship,
the purchase and assunption agreenents between FDI C and Bridge
Bank, section 510 of ERI SA, and equitabl e estoppel.

Bank One tinely appeal ed.?

STANDARD OF REVI EW

The district court's conclusions of |aw are revi ewed de
novo, and findings of fact are upheld unless they are clearly
erroneous. Fed. R CGv. Proc. 52. Contract interpretation is
general ly revi ewed under a de novo standard, that is, the review ng
court does not defer to the district court's interpretation of the
contract as long as the interpretation is wthin the four corners

of the contract. Pierre v. Connecticut General Life Ins. Co., 932

F.2d 1552, 1561 (5th Gr. 1991). Qulf, Colorado & Santa Fe Rail way

Co. v. Coca Cola Bottling Co., 363 F.2d 465, 467 (5th G r. 1966).
If, however, the interpretation of the contract turns on the
consi derati on of extrinsic evidence, such as evi dence of the intent

of the party, the standard review is the clearly erroneous one

. MCorp has filed an appellee's brief avowng that it is
not |liable for anything and no clai mwas asserted against it. As
far as we can tell Bank One still makes no cl ai m agai nst MCorp,
and its response will not be further considered.
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Carpenters Anended and Restated Health Benefit Fund v. Holl enman

Construction, Co., 751 F.2d 763, 766 (5th Cr. 1985).

DI SCUSSI ON

A The MEBA Pl an and Trust Agreenent.

In finding that Bridge Bank becane a participating
enpl oyer in the MEBA Plan and Trust Agreenent, the district court
equated that termw th Bridge Bank's successorship to assets of the
failed MBanks and to Bridge Bank's decision to form a successor
wel fare plan and trust for Bridge Bank enpl oyees. The district

court also relied on what Bridge Bank allegedly did not do in

trying to set up a successor welfare plan between March 29, 1989
and May 5, 1989, the date its Board of Directors formally
aut hori zed the Bridge Bank Welfare Plan and Trust. The district
court firmy believed that Bridge Bank did nothing sufficient to
disclaim responsibility for providing benefits to the Subject
Participants, and while telling Bridge Bank enpl oyees that their
wel fare plan woul d conti nue unabated, Bridge Bank did not qualify
that prom se by expressly rejecting a continuation of rights for
the Subject Participants.

The fundanental difficulty with the district court's
characterization of Bridge Bank's actions rests in the court's
equation between successorship and participating enployer status
under the MEBA Pl an and Trust Agreenent. This equation m sreads
those contracts. No party has argued that the MEBA Pl an and Trust
Agreenent are anbi guous. Article XI of the MEBA Trust affords

three options in the event of a change of control of a



participating "Enployer": (1) the Trust may be dissol ved under
section 11.01 and the proceeds distributed pro rata to the
participants and beneficiaries of that "enployer"; (2) a successor

"may el ect to continue this trust by adopting this trust agreenent

(enphasis added); or (3) a successor my establish a
separate plan and trust for continuation of benefits for its
enpl oyees, triggering a transfer of trust assets to the trustee of

the new trust.?

2 Art. Xl states:

11. 01 Term nation of Trust Fund.
This trust agreenent and the trust created
hereby may be term nated at any tine by the
Board of Directors or by the president or the
chi ef personnel officer of the Conpany, or
the trust may be termnated, with respect to
any ot her Enployer by its board of directors
or its president or chief personnel officer,
and upon such term nation, or upon the
di ssolution or liquidation of any Enployer in
the event that a successor to the Enpl oyer by
operation of |aw or by the acquisition of its
busi ness interests shall not elect to
continue the Plan and this trust, the Trust
Fund, with respect to such Enpl oyer, shall be
paid out by the Trustee in the form of
distributions to or for the benefit of
Partici pants and Beneficiaries as and when
directed by the Commttee in accordance with
the provisions of the Plan and Article I
her eof .

11. 02 Conti nuation by Enployer's
Successor. Any corporation succeeding to the
interest of an Enpl oyer by sale, transfer,
consol i dation, nerger or bankruptcy, may
elect to continue this trust by adopting this
trust agreenent or by otherw se assum ng the
duties and responsibilities of the Plan and
trust in accordance with the provisions of
Section 10.02 hereof, or such corporation my
establish a separate plan and trust for the
continuation of benefits for its enpl oyees,
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Tayl or has contended, and the district court agreed, that
he was torn between perfornmance under the first two options, while
Bank One argues that Bridge Bank deliberately chose the third
option.?3 Curiously, Taylor's briefs nowhere refer to the
possibility that Bridge Bank could exercise the third I|isted
option. The district court's opinion also fails to address this
option specifically, although the court nmay have thought it was
inferentially disposing of the third option by holding that Bridge
Bank did not actually establish its own separate wel fare plan and
trust until it approved formal docunents for those purposes on My
5, 1989. The district court erred as a matter of |aw, however, in
concluding that Bank One, whether intentionally or not, elected
under the second option to "adopt" the MEBA Plan and Trust
Agr eenent . Under these docunents, Bridge Bank could not have
"adopted" the MEBA Plan and Trust, but it did establish a separate
wel fare plan and trust agreenent providing coverage only to its
enpl oyees as of March 29, 1989.

Contrary to the district court's findings and

concl usi ons*, the act of "adopting the trust agreenent" coul d not

in which event the trust assets, held on
behal f of the enployees of the prior

Enmpl oyer, shall be transferred to the trustee
of the new trust.

3 Notw t hstandi ng his "dilemm," Taylor continued to pay
benefits fromthe MEBA Trust to Subject Participants during this
litigation.

4 The district court's holding that Bridge Bank adopted
the MEBA Pl an and Trust Agreenent, whether denom nated a finding
of fact or conclusion of law, rests on the court's erroneous
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be committed unilaterally by Bridge Bank. |nstead, adoption of the
Trust Agreenent is governed by section 10.02 of the Trust in the
follow ng terns:

Adoption by Oher Enployers. Any Enpl oyer

which is eligible to and does in fact adopt

the Plan, may adopt this trust by witten
i nstrunent.

Further, "Enployer"” is defined in section 1.06 of the Trust
Agreenment to include "the successor of" Mercantile Texas
Corporation (later MCorp, the "Conpany") and any "Affiliate" of the
Conpany; an affiliate is defined under section 1.01 of the Trust
Agreenent as a conpany owned or controlled by the Conpany. The
section 10.02 adoption procedure thus applied to Bridge Bank as a
successor to the failed MBanks, and that section also requires as
a pre-condition of adopting the Trust Agreenent that the "Enpl oyer™
is "eligible to and does in fact adopt the Plan." The "Plan" is
t he MEBA Wl fare Pl an.

Adoption of the MEBA Plan depends, in turn, upon the

conditions set out inits section 10.2.° Section 10.2 permts the

| egal equation of "successorship”" wth "participating enpl oyer
status" under the docunents.

5 Section 10.2 of the MEBA Plan provides in pertinent
part:

10. 2 Adoption of Plan by Enployers. The
Conpany and any corporation or business
enterprise, now in existence or hereafter
formed, which is or becones affiliated with
t he Conpany may, with the consent and
approval of the Conpensation Conmttee of the
Board of Directors of the Conpany, and
t hrough action of such corporation's or
enterprise's Board of Directors or other
governing authority (or through action of an
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Conpany and any "affiliated" corporation, with the consent and
approval of the Conpany's Conpensation Committee of the Board of
Directors, to adopt the Plan. To adopt the Trust Agreenent,
therefore, an "enployer" nmust also have "adopted the Plan", which
it could only do with the consent and approval of the Conpany as
specified. Evenif the requirenent of affiliation with the Conpany
is not an explicit requirenment for adoption of the Plan and Trust
Agreenent,® there is no doubt that under section 10.02 of the Trust
Agreenment, which incorporates section 10.2 of the MEBA Plan, the
Conpany's approval to adopt the plan is a prerequisite. At a
m ni mum MCorp (the Conpany) never approved Bridge Bank's actions

vis-a-vis the MEBA Pl an and Trust Agreenent.

officer or commttee duly authorized or
ratified by such corporation's or
enterprise's Board of Directors or other
governing authority), adopt this Plan or any
Benefit Plan hereunder for its Enpl oyees.
Adoption of this Plan shall constitute
adoption of all Benefit Plans hereunder,

unl ess resol utions of the Conpensation
Comm ttee of the Board of Directors of the
Conpany and of the Board of Directors or

ot her governing authority of the Enployer
provi de otherwi se. Any such corporation or
enterprise adopting this Plan shall be
referred to as an "Enpl oyer".

6 Tayl or argues that 8 11.01 of the MEBA Trust dispenses
with the requirenent of "affiliation", as it suggests that if a
successor to the Enployer "by operation of [aw' or by
"acquisition of its business interests" "shall not elect to
continue the Plan and this trust,"” the Trust shall be dissolved
and proceeds distributed. That is a possible reading of the
provision. A nore likely interpretation would treat the
"election" in § 11.01 as a shorthand reference to the options
facing a successor enployer in 8 11.02, which, as seen,
i nevitably | eads back to requirenents of affiliation and approval
by MCor p.

10



Havi ng overl ooked the requirenent for Conpany approval,
the district court's holding that Bridge Bank "adopted the Trust
Agreenent” is already flawed.

The court's opinion further m sconstrues Bridge Bank's
actions under section 11.02 of the MEBA Trust as a de facto
"adoption" of the MEBA Plan and Trust Agreenent. The district
court cites Bridge Bank's May 5, 1989 Board of Directors resol ution
and the preanbles to the Bridge Bank Wl fare Plan and Trust
Agreenment as evidence that Bridge Bank adopted the MEBA Pl an and
Trust Agreenent. In the resolution, however, the Board of
Directors stated only:

that "each of the Failed Banks was a
participating enployer” in the MEBA Pl an;

t hat under section 10.4 of the MEBA Pl an and

section 11.02 of the Trust Agreenent, a

participating enpl oyer could withdraw fromt he

wel fare plans and establish a separate plan

and trust;

and that accordingly, "it is in the Dbest

interest of the enployees of Bridge Bank" to

establish a successor plan and trust.
Several points should be noted about this resolution. First, it
nowhere explicitly purports to "adopt" the MEBA Plan and Trust
Agr eenent . It refers in general terns to section 11.02 of the
Trust Agreenent, which, as has been seen, afforded two distinct
separation options for Bridge Bank ot her than outright |iquidation
of the Trust. The resolution was intended to set up Bridge Bank's
own wel fare plan and trust as contenplated by the third option in
Article XI of the MEBA trust. Moreover, purporting to execute a
w thdrawal fromthe MEBA Pl an and Trust on behal f of its enpl oyees

11



does not anobunt to an unequi vocal adm ssion by Bridge Bank that the
MEBA Plan and Trust were "Adopted" to begin wth. In the sane
corporate resolution, the Board specifically adopted the MCorp
Pensi on Pl an and the MCorp Moneynax Pl an, actions that by negative
i nference di sprove their intent to "adopt" the MEBA Pl an and Trust
Agreenent in the sanme docunent w thout saying so.

Further, although the preanbles to the Bridge Bank Pl an
and Trust describe Bridge Bank as having been a "participating
enployer” in Morp's welfare benefit plans, we reiterate that
Bridge Bank could not effectively unilaterally declare itself a
participating enployer. Morp's approval was nmandatory under the
MEBA Pl an and Trust, yet conspicuously |acking.’

The district court fortified its theory of Bridge Bank's
inplicit adoption of the MEBA Plan and Trust by reciting two lists
of findings. Inthe first list, the district court enphasi zed the
simlarities and continuities between the MEBA Wlfare Plan
provi sions and the provisions under which Bridge Bank's successor
pl an operated fromMarch 29 thru May 5, 1989.8 |In the second li st,

the district court enunerated what Bridge Bank did not do to

! The general confusion resulting fromthe MBanks
failure undoubtedly led to Bridge Bank's attenpt to preserve its
options with regard to the welfare benefit rights of its
enpl oyees. Neither the act of describing itself as a
"participating enployer,"” however, nor of "w thdrawi ng" fromthe
MEBA Pl an and Trust alter the controlling terns of those
docunent s.

8 No new deductibles were required; the lifetinme nedical
limt was retained; the pricetags for coverage were identical;
Bri dge Bank continued to collect premuns fromretired and
di sabl ed enpl oyees, until it finally arranged to turn those
prem uns over to the MEBA Trust.

12



formalize its successor welfare plan and trust agreenent during
that period.® These facts inplied to the district court that
Bri dge Bank nust have becone or remained a participating enpl oyer
under the MEBA Wl fare Pl an and Trust. Alternatively, the district
court may have intended by neans of these lists to denobnstrate
t hat, because Bridge Bank did not properly set up successor welfare
pl ans and trusts before May 5, it could not have el ected to proceed
under the third option described by the MEBA Trust Agreenent for
di sposing of trust assets on a change of corporate control.

Agai n, however, the district court premsed its findings
on an erroneous view of the |aw Establishing a plan is not
dependent upon neeting technical ERI SA requirenents as of the first

day of its operation. Menorial Hospital, 904 F.2d at 241; Hol conb

v. Pilot Life Insurance Co., 754 F. Supp. 524, 529 (N.D. M ss.

1991); Conprehensive Care Corp. v. Doughtry, 682 F. Supp. 516, 517

(S.D. Florida 1988); Blau v. Del Mnte, 748 F.2d 1348, 1352 (9th

Cir. 1985); Donovan v. Dillingham 688 F.2d 1367, 1372 (11th Cr

1982) .

I n determ ni ng whet her a pl an has been establi shed under
ERI SA, a court should focus on the intent of the enployer and its
invol venent with the admnistration of the plan. Hansen V.

Continental Insurance Co., 940 F.2d 971, 978 (5th Cr. 1991); Gahn

o Bri dge Bank did not pronptly file an I RS Form 1024
notice to qualify its plan for tax-exenpt status; it did not
require its enployees to re-enroll in the plan; it did not
comuni cate with the Subject Participants to informthemthat the
Bri dge Bank plan would not cover them it did not prepare new
summary pl an descri ptions.

13



v. Allstate Life Insurance Co., 926 F.2d 1449, 1452 (5th Gr.

1991). When the evidence shows that (1) the enployer had the
intent to provide its enployees with a welfare benefit plan and
(2) carried out that intent by neans of the purchase and nain-
tenance of a group insurance policy, a plan has been established.

Foxworth v. Durham Life Insurance Co., 745 F. Supp. 1227, 1230

(S.D. Mss.) (quoting Menorial Hospital). Thus, a welfare planis

established "if from the surroundi ng circunstances a reasonable
person can ascertain that intended benefits, a class of benefi-
ciaries, a source of financing, and procedures for welfare

benefits." Menorial Hospital Systens v. The Northbrook Life

| nsurance Co., 904 F.2d 236, 240 (5th Cr. 1990).

Appl ying the test in Hansen and Menori al Hospital, Bridge

Bank established a welfare plan of its own on the first day of
Bri dge Bank's operation. The overwhel m ng and uncontradicted
evidence at trial shows that Bridge Bank, through its benefits
adm nistrator, intended to set up a plan new and distinct fromthe

VMEBA Welfare Pl an. Taggart v. Life and Health Benefits

Adm nistration, 617 F.2d 1208, 1211 (5th Cr. 1980) (noting the

i nportance of an independent benefit adm nistrator). Bridge Bank
carried out its intent to set up a new enployee welfare plan for
its 7,000 enployees through the purchase and nai ntenance of new
group insurance policy and through distinct admnistration of
benefits comrenci ng March 29, 1989.

That Bridge Bank elected to continue the scope of

coverage and "price tags" and did not require its enpl oyees to re-

14



enrol |, reaccunul ate deductibles or commence new |lifetinme nedical
limts do not show, as the district court supposed, an intent to
oper ate under the MEBA Plan. Nor does Bridge Bank's description of
its plan as a "successor" to the MEBA Plan talismanically transform
the later plan into a part of its predecessor. These facts are
consistent with Bridge Bank's expressed intent to maintain
continuity of coverage, and no nore. They do not contradict Bridge
Bank' s having established its owmn welfare benefit plans, through
i ndependently secured insurance policies and an i ndependent
adm ni strator, effective March 29.

To sumup, there are several critical deficiencies inthe
district court's application of the MEBA Plan and Trust Agreenent
in this case. The proper reading denonstrates that Bridge Bank
could not have "adopted" the MEBA Pl an docunents w thout MCorp's
consent, which was never given. Further, Bridge Bank did not fai
to set up its own separate welfare plan and trust when it opened
for business, and thus did not slide by accident into becom ng or
remai ning a participating "Enployer” in the MEBA Wl fare Pl an and
Trust.

B. The Purchase and Assunption Agreenents

The district court sonewhat offhandedly held that the
Pur chase and Assunpti on Agreenents whereby Bri dge Bank acquired t he
failed MBanks al so support his holding Bank One |iable under the
MEBA Pl an and Trust Agreenent. In determ ning the scope of the
Pur chase and Assunption Agreenents, it is critical to renenber the

context in which they were executed. MBank had been placed in

15



receivership by FDIC The controlling law on transfer of
l[tabilities is 12 U S.C 8§ 1821(i)(1)(B) (West Supp. 1989), which
states that one acquiring a bank fromthe FDI C incurs "such other
liabilities of the closed bank as the [FDIC] in the [FDI C s]
discretion may determ ne to be appropriate.™

Inthis case, the FDIClisted the liabilities that Bridge
Bank woul d assunme in 8 2.1 of the P&A Agreenents. Section 2.1 of
the P&A Agreenents lists specific liabilities to be assuned and
"none other". Not only does this wordi ng unanbi guously convey the
exclusive nature of liabilities assuned, but the conprehensive |ist
of liabilities in section 2.1 nakes no nention of a wel fare benefit

plan.® By omtting any reference to such plans in section 2.1,

10 Section 2.1 of the P&A Agreenents provides in rel evant
part:

2.1 Liabilities Assuned. The Assum ng Bank
hereby expressly assunes at Book Val ue and
agrees to pay, performand discharge all of
the following liabilities of the Fail ed Bank
whi ch, in normal comrercial banking practice
woul d be reflected on the books of the Failed
Bank, whether or not they are reflected on

t he books of the Fail ed Bank as of Bank

Cl osi ng, and none other:

* * *

(i). . . liabilities which have
vested on or before Bank C osing
under or with respect to the Failed
Bank enpl oyees' pension, profit
sharing or stock ownership plans,
if any; liabilities for

adm ni stration of any such plan in
accordance with the terns of any
such plan on or after Bank C osing,
if any; provided, that liabilities
described in this subparagraph (i)
W th respect to any such pl ans

16



whi | e expressly including certain pension, profit sharing and stock
ownershi p plans, the P&A Agreenents clearly provided that no such
liability would flow to Bridge Bank. One other provision of the
P&A Agreenents, section 4.8, relates to the assunption of
liabilities for enployee benefits, but it is expressly limted to
pension, profit sharing and stock ownership plans. Therefore, the
P&A Agreenents did not pass to Bridge Bank the liability for
wel fare benefits under the MEBA Pl an.

Tayl or does not contradict the unanbi guous provisions of
section 2.1 but instead relies, as the district court did, on
section 4.7(a) dealing with trust business. This section concerns
the assunption of liabilities of trusts nanaged by the failed
MBanks. Taylor's attenpt to read it broadly to contradict the
express provisions of section 2.1 and to i npose fiduciary duties on
Bank One to the retired and di sabl ed MBank enpl oyees nust fail
The liability in this case is sought to be inposed on Bank One
directly as a matter of contract and not on Bank One in a fiduciary

capacity. !

shal |l not be assuned by the
Assum ng Bank in the event any such
plan is determ ned by the Receiver,
inits discretion, to be

i nadequately funded as of Bank

Cl osi ng.

1 Because the P&A Agreenents do not inpose contractua
liability to the Subject Participants on Bank One, we need not
reach the parties' argunents whether third parties have standing
to enforce the P&A Agreenents.
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C. The Effect of ERI SA Law on Bank One's Liability as
a Successor Enpl oyer

The district court relied on several additional theories
purporting to hold Bank One |iable: corporate successorship
liability by operation of | aw, equitabl e estoppel; and ERI SA § 510.
The first two of these theories clash headlong at the outset with
Congressional intent that enployee welfare plans are to be treated
differently from pension pl ans.

ERI SA draws a distinct |ine between enployee welfare
benefit plans and enpl oyee pension plans, specifically exenpting
wel fare benefit plans fromthe participation, coverage, vesting and
funding rul es of ERISA. This exclusion was clearly deliberate, see
e.g. HR Rep. No. 807, 93d Cong. 2d Sess. 60 (1974), and has been
enforced in caselaw. There is little dispute that "ERI SA i nposes
upon pension plans a variety of substantive requirenents relating
to participation, funding, investing . . . it also establishes
various uniform procedural standards concerning reporting,
di scl osure and producer responsibility for both pension and wel fare
pl ans. It does not regulate the substantive content of welfare

benefit plans.” Metropolitan Life Ins. Co. v. Mssachusetts, 471

US 724, 731, 105 S. Ct. 2380, 2385, 85 L.Ed.2d 728 (1985); Inre
Wi te Farm Equi pnent, 788 F.2d 1186, 1193 (6th Cr. 1986) (noting,

"Congress recogni zed the differences between wel fare benefit pl ans
and pension plans, and we discern no basis for finding nandatory
vesting in ERISA of retiree welfare benefits . . . we believe the
|l egislature rather than the court should determ ne whether
mandatory vesting of retirenment benefits is appropriate."); Turner

18



v. Local Union No. 302, Intn'l Brotherhood of Teansters, 604 F.2d

1219, 1225 (9th G r. 1979) (court distinguishes between pension
plans and health and welfare benefits in construing anbiguous
| anguages limting the contract term. Simlarly, in Sutton v.

Weirton Steel Division of National Steel Corp., 774 F.2d 406 (4th

Cr. 1983), the Fourth Crcuit found that ERI SA's vesting rules do
not enconpass benefits other than pension benefits which comence
after normal retirenent age. The court stated that ERI SA was not
designed to protect such ancillary benefits because "vesting of
these ancillary benefits would seriously conplicate the
admnistration and increase the cost of plans whose prinmary
function is to provide retirenent incone . . . an enployer may
change such benefits wthout violating ERISA." 1d. at 410.

Based on this understanding of ERI SA, Wite Farm held

that "the parties may thensel ves set out by agreenent or by private
design, as set out in the plan docunents, whether retiree welfare
benefits vest, or whether they may be termnated."” Wite Farm 788
F.2d at 1193. Subsequently, the Sixth Crcuit examned a
corporation's establishnent of an enpl oyee retirenent benefits pl an
that provided an express reservation of the power to anmend or
termnate the plan at any tine. \Wen the defendant anended the
plan to require partial paynent of health premuns by retired
enpl oyees, those enployees sued, claimng a breach of fiduciary
duty. The court held against them and explained that "the
def endant had no fiduciary duty to establish any nedi cal insurance

pl an, nmuch | ess one that coul d never be anended w t hout approval of
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those to whomit applied.”" The court found it "hard to see how a

conpany's express reservation of a right to anmend the plan can be

sai d to constitute overreachi ng" when a pr udent
enployer . . . could well have decided . . . not to provide such
coverage at all. . ." Misto v. Anerican General Corp., 861 F.2d

897, 912 (6th Cr. 1988); Adans v. Avondale Industries, 905 F.2d

943, 949 (6th Cir. 1990). 2

These principles overcone the district court's hol ding,
drawn solely fromanalogy with labor law and Title VII cases, that
corporate successorship or equitable estoppel theories conferred
liability as a matter of |aw on Bank One for welfare benefits of
the Subject Participants. ERI SA does not so provide.

Tayl or, however, deftly relies on that part of the
district court's holding which seens to recogni ze that neither of
those theories is alone sufficient to prevent an enployer or
successor to an enployer fromnodi fying an ERI SA wel fare benefits
pl an. Under ERI SA, successorship or estoppel liability mght
result if the enployer has acted contrary to the terns of the
governi ng contracts or wel fare plan docunents. Taylor accordingly
contends that because Bridge Bank "adopted" the MEBA Plan and

Trust, it included the Subject Participants by virtue of being a

12 District 17, District 29, Local Union 7113 and Local
Uni on 6023 United M ne Wirkers of Anerica v. Allied Corporation,
735 F.2d 121 (4th Cr. 1984) is also instructive, if not
conpletely on point, in that it holds that a transferring conpany
whi ch purchased an enployer's coal mning assets did not breach a
wage agreenent between enpl oyer and uni on by not assum ng the
enpl oyer's obligation toward retired enpl oyees to pay health
benefits. 1d. at 128.
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"participating enployer"” from and after March 28, 1989, and it
vi ol ated the Subject Participants' rights by purporting to exclude
them | ater. Tayl or uses successorship and estoppel cases to
support these concl usi ons.

Qur hol ding that Bridge Bank did not adopt the MEBA Pl an
and Trust Agreenent vitiates this argunent. Bridge Bank could only
have acceded to liability for the Subject Participants' welfare
benefits if it adopted the MEBA Plan and Trust, for it did not
expressly cover themin its owm welfare plan.®® As Bridge Bank did
not adopt the MEBA Plan, no extracontractual liability can attach
on that basis.

Finally, ERI SA section 510 cannot inpose liability on
Bank One for discrimnatory treatnent of the Subject Participants
because, under the foregoing discussion, Bank One never assuned or
acquired liability for providing themwel fare benefits. They were
nei t her enpl oyees of Bridge Bank nor participants in any Bridge
Bank Wl fare Plan and Trust. Taylor's argunents and the district
court's holding on section 510 Iliability rest on incorrect
prem ses.

CONCLUSI ON

Like the district court, we are touched by the plight of

the Subject Participants. W cannot agree, however, that Bridge

Bank legally bound itself to assunme responsibility for their

13 Bri dge Bank al so points out that even under the third
option for withdrawal fromthe MEBA Trust, as earlier discussed
inregard to section 11.02, it was entitled to set up a welfare
benefit plan "for its enployees", a termthat appears to exclude
participation by retirees of the predecessor entity.
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wel fare benefits or that such liability can be i nposed here absent
Bank One's knowi ng consent. Neither Bank One, the Bridge Bank Pl an
or the Bridge Bank Trust is |iable to provide welfare benefits to
the Subject Participants. The judgnment of the district court,
which declared rights and obligations anong the parties and
retained jurisdiction over the case, is therefore REVERSED and

REMANDED with instructions to D SM SS.
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