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From her conviction for several nmarijuana-related
of fenses, Margaret Jo Christnman appeals. W find no error and
affirm

Mar garet Jo Chri st man and her husband, M chael Chri st man,
were charged i n a seven-count indictnment with drug conspiracy, four

counts of possession of marijuana with intent to distribute,

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



carrying and wusing a firearm during drug trafficking, and
possession of a firearm by a felon. Only M chael was naned in
counts two and seven.

St even and Ant hony Farese represented M chael, and Orar
Craig and David M nyard represented Margaret Jo. At trial, M chael
testified but Margaret Jo did not. The jury found Margaret Jo and
M chael guilty on all the charges.

At the sentencing and notion-for-bail-pending-appeal
hearings, Margaret Jo voiced her dissatisfaction with her tria
counsel, alleging that they prevented her fromexercising her right
totestify in her own behalf. Mrgaret Jo's new counsel noved this
Court to remand her case to the district court for an evidentiary
hearing so that the record would be adequate for the issue of
i neffective assi stance of counsel to be addressed on direct appeal.

This Court granted the notion. U.S. v. Christman, No. 92-7140 (5th

Cr. June 24, 1992) (unpublished).

After receiving evidence on the ineffective-assistance-
of -counsel claim the district court held that Mirgaret Jo's
"[S]ixth [ Al mendnent rights were not violated." The district court
found that "M s. Christnman knew and understood her right to testify
but neverthel ess acqui esced in the advi ce and recommendati on of her
| awers and voluntarily and understandably waived her right to
testify."

| . Suf ficiency of the Evidence

Margaret Jo argues that the evidence was insufficient to

convict her of Counts three, four, five, and six: possession with



intent to distribute various weights of marijuana and carrying a
weapon during drug trafficking. She does not raise this issue as
to Count one, conspiracy to possess and distribute marijuana. Any
argunent concerning sufficiency of the evidence as to Count one is

wai ved. See U.S. v. Geen, 964 F.2d 365, 371 (5th Cr. 1992).

Margaret Jo's conspiracy conviction holds her cul pable
for the substantive counts.
"[E]ach conspirator may be held crimnally

cul pabl e for substantive of fenses commtted by
the conspiracy of which he is a nenber while

he is a nenber." . . . A party to a
conspiracy may be held responsible for a
substanti ve of f ense commtted by a
coconspi rat or in furtherance of t he

conspiracy, even if that party does not
participate in or have any know edge of the
substantive offense. Pi nkerton v. U.S., 328
U S. 640, 647, 66 S. C. 1180, 1184, 90 L. Ed.
1489 (1946). Thus, a defendant is deened
guilty of substantive acts conmtted in
furtherance of the conspiracy by any of his
crimnal partners once the conspiracy and the
def endant's know ng participation therein has
been est abl i shed beyond a reasonabl e
doubt. . . "This principle has been repeatedly
applied by this circuit in cases involving
drug conspiracies and substantive drug
viol ations."

US vVv. Grcia, 917 F.2d 1370, 1377 (5th G r. 1990) (citations

omtted). The indictment charged a conspiracy extending from
Decenber 1989 t hrough February 24, 1990, enconpassing the dates of
the substantive offenses of conviction. Further, her husband
testified at their trial and admtted to his participation in a
drug conspiracy and his guilt as to the substantive drug charges.
The jury received a Pinkerton instruction. Under Pinkerton, the

evidence is sufficient as to the substantive counts whi ch Margaret



Jo appeals. Appellant's brief nowhere chall enges the dispositive
i npact of the Pinkerton doctrine here.

1. Ef f ecti ve Assi stance of Counsel

Margaret Jo argues that she was denied effective
assi stance of counsel because her counsel denied her the right to
testify in her own behalf. By virtue of the evidentiary hearing
conducted in the district court at this court's order, the issue
was pl aced before the district court so that we could review it.

To succeed on her claim Margaret Jo nust show bot h that
her attorneys failed to give her reasonably conpetent assistance
and that the deficient performance prejudiced the defense. United

States v. Bl ankenship, 923 F.2d at 1117 (explaining Strickland v.

Washi ngton, 466 U. S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)).
The district court held that Margaret Jo received effective
assi stance of counsel. In support of its decision, the district
court found that Margaret Jo understood her right to testify but
voluntarily waived the right upon the advice of her counsel and
M chael 's counsel. This Court reviews the district court's

findings of fact for clear error, but determ nes the issue of |aw

de novo. Barnard v. Collins, 958 F.2d 634, 636 (5th Gr. 1992)
(habeas case).

The record supports the district court's finding that
Mar garet Jo understood her right to testify and voluntarily wai ved
it. Mrgaret Jo testified that she understood that if she wanted
to testify, she would be allowed to do so. During breaks in the

trial, neetings occurred between the defendants and their four



attorneys. Craig and Mnyard testified that during one of these
nmeetings held before defense rested, they gave Margaret Jo their
recommendations that she not take the stand. M nyard testified
that the potential harmof Margaret Jo's cross-exanm nation was the
basis for his recommendation. Mchael's attorney, Steven Farese,
testified that during the neeting, Margaret Jo asked himfor his
advi ce and that he told her he agreed with her counsel, but it "was
her choice to nake." Further, Farese was under the i npression that
she agreed to take their advice.

Because the district court's finding is not clearly
erroneous, there is no show ng of counsel's deficient perfornmance.

We therefore need not address the prejudice prong of the Strickl and

test.

[11. Waiver of Right to Testify in the Record

Margaret Jo argues that the defendant's right to testify
is a fundanental right, that such a waiver should be found in the
trial record, and that w thout such a waiver in this record, her
trial was constitutionally infirm This issue was not tinely
brought before the district court, during trial, although the court
apparently considered it during the hearing on remand. Even though
one could argue this was untinely, the nore i nportant point hereis
that the i ssue whet her Margaret Jo understandingly and voluntarily
wai ved her right to testify was determ ned agai nst her under the
court's ineffective-assi stance-of-counsel analysis. There is thus
no evidentiary basis from appellant's contention that she was

deni ed, against her will, the right to testify.



The judgnent of conviction is AFFI RVED.



