UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 92-7137
(Summary Cal endar)

J. C. MOORE
Pl ai ntiff-Appellant,
VERSUS
LOU S W SULLI VAN, MD.,
Secretary of Health & Human Servi ces
of the United States

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of M ssissipp
CA W87 0100 (B))

(Decenber 28, 1992)
Bef ore GARWOOD, JONES and EM LIO M GARZA, Circuit Judges.
PER CURI AM *

Plaintiff J. C More's application for a period of
disability, and for disability insurance benefits, pursuant to 42
US C 8 423, was denied because the Secretary of Health & Human
Services ("the Secretary") found that Mbore was not disabled. The
district court affirmed the Secretary's decision, and Moore

appeals, arguing that: (a) the Secretary's finding of non-

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



disability was not supported by the evidence; (b) the Secretary
erred in his application of the Mdical -Vocational Cuidelines used
to determne disability; and (c) because the Secretary did not rely
on testinony from a vocational expert, he failed to prove that
there are jobs available in the national econony which More can

perform W affirm

I

J. C More was a construction worker until he injured his
back on the job, and he has not worked since then. Moore, who
attended school through the second grade, can neither read nor
wite, and has no skills relating to any job other than
construction work. Since the date of his injury, Muore has been
exam ned by a nunber of physicians, who have expressed different
opinions as to the nature of More's injury and his renaining
capacity for work.

Dr. John Evans reported that Mbore experienced |ower back
pain, see Record on Appeal, vol. 2, at 234, 251, as a result of
whi ch Moore was unable to do any form of work. See id. at 224,
234, 251. Dr. Janmes Bosscher al so exam ned Moore and stated that
Moore suffered fromchronic back pain, and that he would "li kely be
disabled [for the] rest of [his] life." See id. at 229.

Moore received nore favorable diagnoses from severa
physi cians, including Dr. Louis Farber, who reported that Moore
satisfactorily perfornmed heel and toe wal ki ng and deep knee bends.

See id. at 138-39. Dr. Farber also expressed the opinion that
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Moore was not totally disabled. See id. A non-exam ni ng
governnment physician conpleted a Residual Functional Capacity
Assessnent, based on the reports of Drs. Evans and Farber, see id.
at 126-30, and concluded that Mbore was able to stand, sit, or wal k
about six hours per day, and lift or carry itens weighing up to
fifty pounds. See id. at 128. No other physical limtations were
i ndicated i n the Residual Functional Capacity Assessnent. See id.
Finally, Dr. Frank Tilton concluded (after exam ning More) that
Moore coul d occasionally carry objects weighing up to ten pounds
for as much as one-third of an ei ght hour work day, see id. at 240;
t hat Mbore could stand or walk for two to four hours, at one hour
intervals, during an eight hour work day, see id.; and that Moore
could sit for three to six hours, at one hour intervals, during an
ei ght hour work day. See id. at 241. According to Dr. Tilton

Moore could never clinb, balance, stoop, kneel, or craw; but
Moore's injury did not affect his ability to push, pull, reach

handl e, feel, see, hear, or speak. See id.

On Septenber 29, 1986, Mwore applied for a period of
disability and disability insurance benefits. Moore's application
was reviewed by an admnistrative |aw judge (ALJ), who first
determ ned that Moore was no | onger able to do construction work,

but was capable of perform ng sedentary work,! based on More's

. Sedentary work "involves |ifting no nore than 10 pounds
at atinme and occasionally lifting or carrying articles |ike docket
files, ledgers, and small tools. Al t hough a sedentary job is
defi ned as one which involves sitting, a certain anmount of wal ki ng
and standing is often necessary in carrying out job duties.” 20
C.F.R 8§ 404.1567(a).
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medi cal history. See Record on Appeal, vol. 2, at 16. The ALJ
then referred to the Medical-Vocational Quidelines ("the
CGuidelines"), see id. at 18, which provided that an individual of
Mbore's age,? education, and experience, who is limted to
sedentary work, was not disabled.® Based on this information, the
ALJ recommended that Mdore's application be denied because More
was not di sabl ed. See id. at 18-19. The Secretary adopted the
ALJ's findings and denied Moore's application.?* Moor e sought
judicial review of the Secretary's decision in federal district
court, as authorized by 42 U S.C. § 405(g)(1988), and the district
court affirmed the Secretary's decision. See Record on Appeal

vol. 2, at 27, 33.

|1
A
Moor e contends that the Secretary erred in finding that he was

capabl e of sedentary work. We wi |l uphold the Secretary's finding

2 Moore was 38 years old at the tinme of his injury, and 43
years old when his eligibility for disability insurance benefits
expired. See Record on Appeal, vol. 2, at 13. Consequently, for
pur poses of the Guidelines, More fit into the category of persons
18- 44 years of age.

3 The Cui delines provide that a person such as Moore, whose
"maxi mumsust ai ned work capability [is] limted to sedentary work, "
who is 18-44 years of age, and who is illiterate and unskilled, is

not disabled. See 20 C.F.R pt. 404, subpt. P, app. 2, tbl. no.1
rul e 201. 23.

4 The Appeal s Council of the Departnent of Health & Human
Servi ces adopted the ALJ' s findi ngs and deni ed Moore's application,
see Record on Appeal, vol. 2, at 5-6, which constitutes the final
deci sion of the Secretary. See id., vol. 1, at 9.
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of fact if it is supported by "substantial evidence." See Sel ders
v. Sullivan, 914 F.2d 614, 617 (5th Cr. 1990) ("On review, this
court's function is to determ ne whether substantial evidence
exists in the record as a whole to support the Secretary's factual
findings." (citationomtted)). Substantial evidence is "nore than
a mere scintilla. It neans such rel evant evidence as a reasonabl e
m nd m ght accept as adequate to support a conclusion.” Richardson
v. Perales, 402 U.S. 389, 390, 91 S. C. 1420, 1427, 28 L. Ed. 2d 842
(1971). "This court may not reweigh the evidence or try the
i ssues de novo. Conflicts in the evidence are for the Secretary
and not the courts to resolve." Selders, 914 F.2d at 617
(citations omtted).

Subst anti al evidence supports the Secretary's determ nation
that Moore was capable of perform ng sedentary work. Both Dr.
Tilton and the non-exam ni ng governnment physician concl uded that
Moore was capabl e of |ifting objects weighing at | east ten pounds.?®
Dr. Tilton also reported that More was capable of sitting up to
six hours per day, interspersed with periods of walking or
st andi ng, which Moore can do periodically for as | ong as four hours
per day.® Furthernore, Dr. Farber and t he non-exam ni ng gover nnent
physician both rejected the conclusion that More was totally
di sabl ed. The nedical opinions of these physicians certainly
constitute "nore than a nmere scintilla" of evidence, and are the

ki nd of evidence that "a reasonable m nd m ght accept as adequate

5 See supra note 1 (definition of "sedentary work").

6 See id.



to support a conclusion.” See Richardson at 390, 91 S. . at
1427. Mbore correctly points out that the Secretary's finding is
contradi cted by evidence in the record; but "[c]onflicts in the
evidence are for the Secretary and not the courts to resolve."
Sel ders, 914 F.2d at 617 (citations omtted). Because substanti al
evi dence supports the Secretary's finding that Mboore was capabl e of

sedentary work, we will not disturb that finding on appeal.

B

Moor e al so contends that the Secretary erroneously appliedthe
Gui del i nes. Mbore argues that he shoul d have been found di sabl ed, ’
based on § 201.00(c), which provides that

[i]nability to engage in substantial gainful activity

woul d be indi cated where an individual who is restricted

to sedentary work because of a severe nedically

determ nable i npairnment | acks speci al skills or

experience rel evant to sedentary work, | acks educati onal

qualifications relevant to nost sedentary work (e.g., has

a limted education or less) and the individual's age,

though not necessarily advanced, is a factor which
significantly limts vocational adaptability.

20 CF. R pt. 404, subpt. P, app. 2, 8 201.00(c). Moor e cont ends
that 8 201.00(c) mandates a finding that he is disabl ed because he
is restricted to sedentary work, has no skills, and has only a

limted (second grade) educati on.

! Disability is defined as the "inability to engage in any
subst anti al gai nf ul activity by reason of any nedically
det er m nabl e physi cal or nental inpairnment which can be expected to
result in death or which has | asted or can be expected to |last for
a continuous period of not less than 12 nonths . . . ." 42 U S C
8§ 423(d) (1) (A (1988) (enphasis added).
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W review the Secretary's application of the Guidelines to
determne "that no errors of |aw were made." See Neal v. Bowen,
829 F.2d 528, 530 (5th Gr. 1987). W find no errors of |aw here.

Section 201.00(c) explicitly provides that "inability to engage in

substantial gainful activity would be indicated where . . . the
individual's age . . . is a factor which significantly limts
vocati onal adaptability.”" The record does not indicate, and More

does not argue, that his age (38 to 43 years during the period at
i ssue) significantly limts his vocational adaptability.
Consequently, 8§ 201.00(c) was i napplicable to Mbore's case, and the
Secretary was correct in not finding More to be disabled based
upon 8§ 201.00(c).8

Moore al so argues that the Secretary erred by not finding him
to be disabl ed under 8§ 201.00(h). Moore relies on an illustrative
exanpl e contained in 8 201. 00(h), which indicates that a finding of
di sabl ed woul d be appropriate for a 41-year old individual who is
unskilled, illiterate, restricted to sedentary work, and mldly
mental ly retarded. See 20 CF.R pt. 404, subpt. P, app. 2, 8
201.00(h), exanple 2. The exanple illustrates that nentally

di sabl ed persons have a reduced capacity for sedentary work, and

should be treated accordingly. See id. Because Mbore is not

8 Moore's reliance on Albritton v. Sullivan, 889 F.2d 640

(5th Cir. 1989), is msplaced for the sane reason that § 201. 00(c)

is inapplicable. Albritton involved the application of §
202.00(d), which deals with applicants whose age "is a factor

which significantly limts vocational adaptability.” See

Albritton, 889 F.2d at 643; 20 CF.R pt. 404, subpt. P, app. 2, 8
202. 00(d). Because Moore's age did not significantly limt his
vocational adaptability, neither Albritton nor 8§ 202.00(d) is
apposite.
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mentally retarded, the exanple has little, if any, bearing on his
application, and the Secretary commtted no "error of |aw, " see

Neal , 829 F.2d at 530, in declining to rely upon it.

C
Lastly Mbore contends that substantial evidence does not
support the Secretary's finding that he can performjobs avail able
in the national econony.® The Secretary determ ned that Mbore
coul d performavail abl e j obs))and t her ef ore was not di sabl ed))on t he

basi s of the Guidelines, without the benefit of expert testinony.

o I n determ ning whether an applicant is disabled, the
Secretary follows a five-step procedure. See 20 C.F. R 8§ 404. 1520.
If the applicant is found not to be disabled at any step, no
further steps are undertaken. See id. 8 404.1520(a). \Were the
fifth step is reached, the Secretary determ nes whether the
applicant i1 s capabl e of perform ng jobs which exist in the national
econony. See id. 88 404. 1520(f) and 404. 1561. The Secretary bears
the burden of proving that the applicant can perform avail able
j obs. Fraga v. Bowen, 810 F.2d 1296, 1301-02 (5th Gr. 1987). |If
the Secretary does not prove that the applicant is able to perform
avail able jobs, the applicant will be found disabl ed. See 20
C. F.R 88 404.1520(f).

10 The Secretary uses the Guidelines to determ ne whet her
there are jobs in the national econony which an applicant can
perform If an applicant fits the profile contained in a

particular Quideline rule, that rule directs a finding of
"di sabl ed” or "not disabled," depending on the availability of jobs
for applicants fitting the rule's profile. See 20 C.F. R pt. 404,
subpt. P, app. 2, 8 200.00 (The rules in the Guidelines "reflect
the analysis of the various vocational factors (i.e., age,
educati on, and work experience) in conbination wth the
i ndi vidual's residual functional capacity (used to determ ne his or
her maxi numsust ai ned work capability for sedentary, |ight, nmedi um
heavy, or very heavy work) in evaluating the individual's ability
to engage in substantial gainful activity in other than his or her
vocationally relevant past work . . . . The existence of jobs in
the national econony is reflected inthe . . . rules . . .

The Secretary applied Rule 201.23, and determ ned that Moore
was capabl e of perform ng jobs available in the national econony.
See supra note 3.
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Moore contends that the Secretary's finding is not supported by
substanti al evidence, because the Secretary failed to consider the
testinony of a vocational expert.

W will not disturb the Secretary's determ nation so | ong as
it is supported by substantial evidence. See Fraga v. Bowen, 810
F.2d 1296, 1304 (5th Cr. 1987) (finding of "not disabl ed"))based
on the Quidelines alone, wthout expert testinony))reviewed for
substanti al evidence). The Cuidelines al one anbunt to substanti al
evi dence, and vocational expert testinony is not necessary, where
1) the applicant's characteristics precisely fit the criteria
specified in the Guidelines, and 2) the applicant suffers only from
exertional limtations! or his non-exertional limtations' do not
significantly affect his capacity for work. Fraga, 810 F.2d at
1304. See al so Hernandez, 704 F.2d at 863 ("Wien . . . the factors
used in the guidelines coincide with the [applicant's] actual
situation, the guidelines substitute for vocational expert
testinony . . . ."). Because Moore precisely fit the profile
contained in Rule 201.23,' and was afflicted only by exertiona

i mpai rments, ! vocational expert testinbny was not necessary to

1 "Limtations are classified as exertional if they affect
[the applicant's] ability to neet the strength demands of jobs."
20 C F.R 8404.1569a. The strength demands of jobs are "sitting,
standi ng, wal king, lifting, carrying, pushing [and] pulling." Id.

12 Non-exertional limtations are those which affect the
applicant's ability to neet demands ot her than strength demands.
| d.

13 See supra note 3.

14 Moore does not allege that his back injury amounts to a
non-exertional inpairnment, and nothing in the record suggests that
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support the Secretary's determnation that More could perform
avai | abl e wor k.

Nonet hel ess, Mbore contends that vocational expert testinony
was required in his case, because he was able to performonly a
limted range of sedentary work. Moore relies on Ferguson v.
Schwei ker, 641 F.2d 243 (5th Cr. 1981). There we held that, where
an applicant is unable to performthe full range of work specified
by the applicable Guideline rule, the Secretary cannot neet his
burden of proof unless he relies on the testinony of a vocati onal
expert. Ferguson, 641 F.2d at 248 ("It is only when the cl ai mant
can clearly do unlimted types of light work . . . that it is

unnecessary to call a vocational expert (citations
omtted)).

Moore's reliance on Ferguson is msplaced. Unlike Ferguson,
Moore does not suffer fromexertional inpairnments which limt his
ability to do the kind of work specified in the applicable
Guideline rule. The Secretary found that, in spite of his back
pain, More was capable of performng sedentary work,® which
finding is supported by substantial evidence.!® |n Ferguson, by
contrast, unrefuted nedical testinony showed that Ferguson was

unable to push, pull, clinb, balance, or reach overhead, all of

whi ch were required for nmuch of the |ight work (such as custodi al

his injury affects demands ot her than strength demands. See supra
notes 11, 12.

15 See supra note 1 (definition of "sedentary work").
16 See supra |1.A
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j obs) which the Secretary found Ferguson capable of perform ng.
See Ferguson, 641 F.2d at 247. Because of these exertional
limtations, Ferguson's characteristics did not fit those set out
in the applicable @iideline rule. Therefore, Ferguson is
di stingui shabl e, and provides no support for More's position.

Moore argues that his illiteracy |imted the range of
sedentary jobs that he could perform and therefore Ferguson
required the Secretary to consider expert testinony. W disagree.
Because illiteracy is one of the features of the applicant profile
in Rule 201.23,! More precisely fit that profile. Furthernore,
unl i ke Ferguson's physical limtations, which necessitated expert
testinony, More's illiteracy is not the type of Iimtation which
is considered in determning an applicant's work capacity (e.qg.
sedentary, light, medium etc.).!® Consequently, for the purposes
of the Secretary's disability determ nation, More'silliteracy did
not dimnish his capacity for sedentary work. Even though he was
illiterate, More precisely fit the profile in Rule 201.23, and
expert testinony was not required. See Fraga, 810 F.2d at 1304;
Her nandez, 704 F.2d at 863.

17 See supra note 3.

18 An applicant's ability to performvarious |evels of work
is determ ned on the basis of the applicant's inpairnents. See 20
C.F.R 8§ 404.1545 ("Your inpairnments and any rel ated synptons .
may cause physical and nental limtations that affect what you
can do in a work setting."). Illiteracy is not an "inpairnment."
See 20 CF. R 8§ 404.1508 ("Your inpairnment nust result from
anat om cal , physi ol ogi cal, or psychol ogi cal abnormalities which can
be shown by nedi cally acceptabl e clinical and | aborat ory di agnostic
techni ques. ").
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For the foregoing reasons, we AFFIRM
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