UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7118

M CHAEL ALLEN GRAY
Pl ai ntiff-Appellant,
ver sus
AVERI CAN CYANAM D COMPANY
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(CA-J90-0167(B))

(May 17, 1994)

Bef ore JOHNSON, GARWOOD and JONES, Circuit Judges.’
GARWOOD, Circuit Judge:

Plaintiff-appellant Mchael Allen Gay (Gay), who was
rendered a paraplegic by his fall fromdefendant-appell ee Anerican
Cyanam d Conpany's (Cyanam d) el evated work area, sued Cyanam d for
negligence in failing to warn of a hidden danger, arguing that his
injuries resulted when a section of the guardrail he was hol ding

onto unexpectedly swuing open and caused him to fall onto the

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



concrete floor bel ow The jury, in response to specia
interrogatories, found that Cyanamid was negligent but that its
negli gence was not the proximte cause of Gay's injuries. Gay
moved for judgnent notw thstanding the verdict (JNOV) and a new
trial on damages, or, in the alternative, a new trial. Bot h
nmoti ons were denied by the district court. Finding no reversible
error, we affirm
Facts and Proceedi ngs Bel ow

At the tinme of the accident, Gray was a carpenter's assistant
for Canpbell Construction Conpany (CCC), a construction contractor
not a party to this action. Cyanamid had hired CCC for a
construction project at Cyanamd's plant in Pearl, M ssissippi.
Gay, with two nore-experienced CCC enployees, was cutting and
affixing steel reinforcing rods on the top of a small storage
vault. The roof of this vault was i medi ately adj acent to an open
si ded nezzani ne which was ten feet above the concrete floor. A
metal guardrail ran al ong the edge of the nezzani ne, and G ay woul d
reach the vault by walking across the nezzanine and clinbing
through the guardrail. A wire-nmesh fence at the end of the
mezzani ne prevented Gray from stepping directly onto the vault's
roof, so he would instead step through the bottomand top rungs of
the nezzanine's guardrail, take about two steps al ong the four-inch
| edge outside the guardrail, and then step down onto the vault.!?

The section of the guardrail that G ay stepped through was

. This nethod of accessing the work area viol ated OSHA

regul ations and, at trial, the district court instructed the jury
that CCC was negligent as a matter of law "in that it failed to
foll ow OSHA regul ations. "



renovabl e. This renovabl e section had pins on each end which fit
into sockets wel ded to the posts on either side. |f a person stood
at the center of the renovabl e section and grasped the guardrail by
the top section, he could renove the guardrail by sinply liftingit
straight up, thereby sinultaneously raising the pins out of the
sockets. The section could then be set aside so that a forklift
could place materials on the nezzanine for storage. However, this
met hod was not the only way used for accessing the nezzani ne. For
sone tinme, Cyanam d enployees had engaged in the practice of
"springing" the pins fromone end so that the novabl e section could
be used as a sw ngi ng gate.

On April 22, 1987, as Gay attenpted to step through the
renovabl e section and inch along the | edge, he fell. At sone point
Gray grasped the novabl e section, and it swng outward | i ke a gate.
The inpact of the fall broke Gay's back, rendering him a
paraplegic. At trial, Gay testified that as he was attenpting to
step through the novabl e section, he was carrying in his right hand
steel reinforcing rods, leaving his |eft hand free to hold onto the
guardrail as he stepped t hrough the novabl e section. He conpletely
stepped through the section, and stood up facing the nezzanine
floor, wth his feet sideways on the ledge. He testified that he
then grasped the novable section for support, but it swing open,
causing himto fall.2? Although no one else saw the accident, Pat

Hudson, the only eye-witness to observe G ay as he stepped through

2 Gray also testified that although he knew the section was
renovabl e, he did not think it was possible for one end to be
"sprung" so that the section could be used as a gate.
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the guardrail, testified that Gay had both arns full, cradling a
|arge power drill and a roll of extension cords. After the
accident, Hudson testified that he noticed the renovabl e section
was swung outward and that a drill and extension cords had fallen
around Gay.?3

After the close of all the evidence, Gray requested a directed
verdict on the issue of negligence. The district court denied
Gray's notion, but it did adopt Gay's proposed instruction as to
the negligence issue. Gay did not request a directed verdict on
the issue of proximte cause. He had submitted a proposed
proxi mat e cause instruction which the judge al so adopted and gave

verbatimto the jury.* Subsequently, the jury returned its verdict

3 Anot her Cyanam d enpl oyee, Mckey Tillman (Till man),
testified that he arrived at the accident scene nonents after
Gay fell. He also noticed a drill near Gray, although he did
not recall seeing any extension cords or steel reinforcing rods.

4 Gray submtted a requested instruction "P-2" stating "The
Court instructs the jury that Defendant Anmerican Cyanam d Conpany
was guilty of negligence as a matter of law." At the charge

conference, G-ay objected to the failure to grant his instruction
P-2, stating as follows:

"The court, if your Honor please, we have now
reached the point where we are going to address the
instructions requested by the Plaintiff but which were
refused by the Court. The Plaintiff objects to the
Court's refusal to grant instruction P-2 on the grounds
that the uncontradicted proof in this case by way of
adm ssi ons of Defendant's corporate representative,
insofar as this record is concerned, was fully
aut hori zed to bind them by his adm ssions, establishes
that the Defendant, Anmerican Cyanam d Conpany, was
guilty of negligence as a matter of |aw and al so
establi shes that that negligence was a proxi mate
contributing cause of the accident."”

Counsel then imrediately went on to object to the failure to give
anot her requested instruction. Gay argues that the above-quoted
"al so establishes" |anguage anobunts to an objection to charging
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finding that Cyanam d was negligent but that such negligence was
not the proximate cause of Gay's injuries.® Gray noved for
j udgnent notw t hstandi ng the verdict (JNOV) or, alternatively, for
anewtrial. The district court denied these notions, and G ay now
appeal s seeking a new trial either on all of the issues or on

damages and contributory negligence.

Di scussi on
Gray asserts that there is insufficient evidence to support
the verdict that Cyanam d's negligence was not the proxinate cause
of Gay'sinjuries, therefore requiring the district court to grant
a newtrial. GCenerally, a district court's ruling on a notion for

a new trial is reviewed for abuse of discretion. Conway V.

the jury on proximate cause. W disagree. Gay never requested
that the jury be instructed that proxinmte cause was established
as a matter of law (nor ever nmade any notion for directed verdict
in that respect), and the |anguage in question was nerely part of
the objection to the failure to give instruction P-2, made in the
context of stating objections to the refusal to give requested

i nstructions; no objection whatever was nade to instructing the
jury on proximte cause or to the submssion to the jury of the
special interrogatory dealing wth proxi mate cause.

5 The two interrogatories answered by the jury stated:
" 1. Do you find froma preponderance of the evidence
t hat Def endant Anerican Cyanam d Conpany was negligent?
X Yes
_ No
2. If your answer to Interrogatory 1 is 'Yes,' do you

find such negligence of the Defendant was a proximate
cause of Plaintiff's injuries?

Yes

X No"




Chem cal Leaman Tank Lines, Inc., 610 F.2d 360, 362 (5th CGr.
1980). The abuse of discretion standard recogni zes the deference
that is due the trial court's first-hand experience with the
W tnesses, their demeanor, and the over-all context of the trial.
Furthernore, the review ng court gives sonewhat greater deference
when the district court has denied the new trial notion and |eft
the jury's determ nations undi sturbed. 1d.

In diversity cases such as this, even though state |aw
determ nes the type of evidence that nust be produced to support a
verdict, the sufficiency or insufficiency of the evidence in
relation to the verdict is governed by a federal standard. Jones
v. Wal-Mart Stores, Inc., 870 F.2d 982, 986 (5th G r. 1989). 1In
this case, Gray did not ask the court for a directed verdict on the
i ssue of proxi mate cause.®

"I't is well-settled inthis Grcuit that in the absence

of a notion for a directed verdict at the close of all

t he evidence, the sufficiency of the evidence to support

a jury verdict is not reviewable on appeal. Coughlin v.

Capitol Cenent Co., 571 F.2d 290, 297 (5th Cr. 1978).

Appellate inquiry is limted to whether there was any

evidence to support the jury's verdict, irrespective of
its sufficiency, or whether plain error was commtted

which, if not noticed, would result in a 'manifest
m scarriage of justice." I1d." Sinmeonv. T. Smth & Son,
Inc., 852 F.2d 1421, 1432 (5th Cr. 1988) (citation
omtted).

Certainly, by this standard of review, there exists sufficient

evidence to support the jury's finding that Cyanam d's negligence

6 Gray did seek a JNOV after the verdict but the denial of
this notion cannot be reviewed by this Court since Gay failed to
make a notion for a directed verdict. See Perricone v. Kansas
City Southern Ry. Co., 704 F.2d 1376, 1380 (5th G r. 1983)
("Perricone did not nove for a directed verdict. He cannot
therefore be granted a judgnent n.o.v. Perricone's notion for a
directed verdict is a prerequisite, virtually jurisdictional.").

6



was not the proximate cause of Gray's injuries.

Under M ssissippi law, in order to find that a defendant's
negl i gence was the proximate cause of a plaintiff's injuries, the
jury must necessarily find that the defendant's negligence actually
caused the injuries. Cl ayton v. Thonpson, 475 So.2d 439, 445
(Mss. 1985) ("This Court notes that proximate cause ari ses when
the om ssion of a duty contributes to cause the injury."). Here
there exists sone evidence that Cyanam d's negligencesofailure to
warn of the hidden defect that the renovable section could sw ng
opensQwas not the cause in fact of Gray's injuries. Hudson, the
only eye-witness to the events leading up to the accident,
testified that Gay was attenpting to clinb through the section
wth both arns full of equipnment. Gay hinself testified that he
did not fall until after he had stepped through the section and
stood up on the thin |l edge, facing the nezzanine. No one, except
Gray, actually saw howthe fall occurred. Based on this evidence,
a reasonable jury could nmake the inference that when Gray stood up
on the thin | edge, his arns full of tools, he | ost his bal ance and

began to fall backwards.’” Trying to regain his bal ance, he grasped

! Gray argues that such an inference is inpermssible because
no one, except Gray, wtnessed the accident. However,

M ssi ssippi courts do not allowthe jury to engage in specul ation
as to causation where the plaintiff wth the burden of proof
fails to show the cause in fact for his injuries. See Finkelberg
v. Luckett, 608 So.2d 1214, 1221 (M ss. 1992); Hudson v. Farrish
Gravel Co., 279 So.2d 630, 636 (Mss. 1973). Here the defendant,
W t hout the burden of proof, is asking the jury to consider a
reasonabl e inference fromcircunstantial evidence and concl ude
that plaintiff has not satisfied it that his version of events is
correct. Certainly, Gay's testinony that he did not |ose his
bal ance until after he grabbed hold of the novable section and it
unexpectedly swng outward, was the only direct testinony
concerni ng causation. However, this does not nean that in the
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at the renovable section and it swing outward. A jury could
conclude that the section's novenent did not cause Gay to fal
because, due to the precarious position Gay was already in, he
woul d have fallen whether the section opened or not.

Gray also seeks a new trial based on the contention that the
jury's answers were inconsistent.? Gray contends that if a
defendant is found negligent in failing to warn of a hi dden danger
knowmnh to the defendant, than any injury involving that hidden

danger nust have been foreseeabl e by the defendant. Therefore, the

absence of other direct testinony, Gay's testinony nust be
accepted by the jury. A jury generally may disregard such
testinony of an interested party as self serving. See Laurence
v. Chevron, U S A, Inc., 885 F.2d 280, 285 (5th G r. 1989)
(noting that "evaluating witness credibility is wthin the unique
purview of the jury, and a jury is free to discredit a[]

[party's] self-serving testinony"); cf. Swaggart v. Haney, 363
So. 2d 251, 255-56 (M ss. 1978).

8 Gray also argues that he was entitled as a matter of lawto
a directed verdict on proxi mate cause based on an adm ssion by
Thomas Scanl on (Scanl on) made during a | engthy cross-exam nati on.
Scanl on, Cyanam d's plant engi neer and representative, during
cross-exam nation stated in response to the question of whether

the gate caused Gray to fall that, "It was one possibility."
Later, when asked if the gate was part of the cause of Gay's
fall, Scanlon answered, "Yes." Then, Scanlon agreed with Gray's

statenent that Scanlon had indicated in an accident report

numer ous causes, one of which was that Gray |ost his bal ance and
grabbed for the guardrail which cane open. Taken out of context
and viewed in isolation, Scanlon's affirmative answer to the
gquestion of whether the swinging gate partially caused the

acci dent m ght be seen as an adm ssion. However, based on
conflicting statenents nade before and after the alleged

adm ssion, we believe that Scanlon's remark is at nobst anbi guous.
Considering the witness's testinony as a whole, we wll not
interpret stray statenents nmade during the heat of cross-

exam nation as binding judicial admssions. Cf., Collins v.
Wayne Corp., 621 F.2d 777, 782 (5th Cr. 1980) (holding that a
deposition and investigation accident report by Wayne's

i nvestigator, Geene, were adm ssions by Wayne but they were not
bi ndi ng judicial adm ssions and that Wayne at trial "had an
opportunity to explain why sone of G eene' s conclusions were not
consistent with Wayne's position at trial").
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jury's finding that Cyanam d was negligent due to a failure to warn
of a hi dden danger necessarily included a finding of foreseeability
so that Cyanamd's negligence, as a matter of law, was the
proxi mate cause of Gray's injuries.® |If all the premses of this
argunent were correct, then the jury's verdict as to no proxinate
cause would, if necessarily based on lack of foreseeability, be
i nconsistent with its verdict as to negligence. In such an
instance, where the jury's answers to interrogatories are
internally inconsistent, a new trial is required. Qiidry v. Kem
Mg. Co., 598 F.2d 402 (5th Cir. 1979).

However, no such i nconsi stency exists here. To beginwth, we
do not read the negligence instruction to expressly require a
finding of foreseeability and under M ssissippi |law a finding of
negl i gence based on the hi dden-danger theory nay not necessitate a
finding of foreseeability. See Biloxi Regional Mdical Center v.
David, 555 So.2d 53, 56-57 (Mss. 1989) (approving jury
instructions listing proxi mate cause as a requi renent separate from

the el enents of the hidden-danger theory and review ng separately

o The court's negligence instruction stated that Cyanam d
could be liable if the jury found:

M chael Allen Gray was on the

g through the railing in answer to an
express or inplied invitation of the Defendant to do
busi ness or for their nutual advantage; and two, the
condition of the pins and sockets just before the
Plaintiff fell constituted a dangerous condition not
readily apparent to the senses of the ordinary person;
and three, the Defendant failed to take measures
reasonably cal cul ated to renove this danger or to warn
the Plaintiff of its existence."

"[OQne, Plaintif
mezzani ne clinbi
i

f
n
e
t



the causation issue). In any event, even if foreseeability were
subsuned within the negligence instruction, this finding would not
lead to the conclusion that proxi mate cause had been establi shed.
As expl ai ned supra, proxi mate cause requires, besides a finding of
foreseeability, an additional finding that a defendant's negli gence
was a cause in fact of the plaintiff's injury. However, the
evidence was not such as to require the jury to so find,
particularly in light of the failure to nove for directed verdict
on this issue.

Gray al so conpl ains of the adm ssion of the OSHA regul ati ons,
the instruction that CCC s violation of them in respect to the
met hod of accessing the work was negligence per se, the subm ssion
tothe jury of interrogatories 5 and 6 concerning CCC s negligence
and whether it was the sole proxi mate cause of Gray's injury, and
the assertedly confusing nature of the interrogatories. These
contentions present no reversible error. The cases Gray relies on
concerni ng OSHA regul ati ons and negligence per se only stand for
the proposition that violation thereof by one who is not the
injured party's enployer is not negligence per se, this being
because such regul ations are only applicable to enployers for the

benefit of their enployees. See Sprankle v. Bower Ammonia &

10 W woul d al so note that Gray's own instruction on proxi mte
cause, which was adopted by the court and read to the jury,
stated, "An elenent or test of proximte cause is that an

ordi nary prudent person should reasonably have foreseen that sone
injury mght probably occur as a result of his negligence."
Furthernore, M ssissippi |law may consider foreseeability to be an
el ement of proxi mate cause, not negligence. M & M Pipe and
Pressure Vessel Fabricators, Inc. v. Roberts, 531 So.2d 615, 618
(Mss. 1988); Sprayberry v. Blount, 336 So.2d 1289, 1295 (M ss.
1976) .
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Chem cal Co., 824 F. 2d 409, 416 n. 10 (5th Gr. 1987). Violation of
such regul ations my, however, establish the negligence of the
injured party's enployer. See Melerine v. Avondal e Shipyards,
Inc., 659 F.2d 706, 709 (5th Cr. 1981). The undi sputed evi dence
showed that CCC, Gray's enployer, violated the regulations. As to
the <conplaints of interrogatories 5 and 6 and of the
i nterrogatories bei ng conf usi ng, Gay's obj ection was
insufficiently specific, and, in any event, we think the charge
as a whol e was adequate and not confusing. Finally, none of these
matters (singly or together) amounts to reversible error, because
the case was submtted solely on special interrogatories, there was
no general verdict, and the jury never reached any i ssue concerning
CCC s negligence or whether it was either a, or the sole, proxinate
cause of Gay's injuries (nor did the jury reach any issues
concerni ng whet her Gray was negligent and whet her such negligence
was a proxi mate cause of his injuries). Rather, in accordance wth
the instructions on the verdict form the jury, having answered
interrogatory 2 "No," answer ed none  of the remaining

interrogatories. See, e.g., Rehler v. Beech Aircraft Corp., 777

1 "MR HAGMNOOD: As to the special
interrogatories, the Plaintiff objects on the
grounds that the interrogatories, as franed,
are confusing. Plaintiff believes that they
are m sleading and can result in inconsistent
results being reached by the jury. In
addi tion, the CourtsqQthe speci al
interrogatories should not have interjected
into the formof the special interrogatory
the issue of the negligence of Canpbel
Construction Conpany as franmed in 5 and 6 of
the special interrogatories. And we al so
believe it to be prejudicial inits effect.’
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F.2d 1072, 1088 (5th Cir. 1985).
Concl usi on

At | east sone evidence supported the jury's finding that
Cyanam d' s negl i gence was not the proximate cause of Gay's injury.
Also, the jury's answers to the two questi ons concerni ng negligence
and proxi mate cause were not inconsistent. Gay's other conplaints
are without nerit. Therefore, the district court did not err in
refusing to grant Gay a newtrial, and its judgnent is

AFF| RMED.
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