UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7080

MOTOROLA COVMUNI CATI ONS AND
ELECTRONI CS, | NC.
Pl ai ntiff-Appellant,

ver sus

THE SHAREHOLDERS OF LOWERY
COVMUNI CATI ONS, INC., ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas
(CA H 89 4544)

( March 19, 1993 )

Before PCOLI TZ, Chief Judge, GARWOOD and DAVIS, Circuit Judges.
POLI TZ, Chief Judge:”’

Mot orola Communications and El ectronics, I nc. appeal s
dismssal of its suit to collect a corporate debt fromthe forner
shar ehol ders of now defunct Lowery Comruni cations, |nc. Lacki ng

subject matter jurisdiction, we affirmthe dism ssal.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Motorola sold a significant quantity of el ectronic equi pnent
to a whol | y-owned subsidiary of Lowery Conmuni cations, Inc. Wen
paynments fell into arrears Mdtorola secured the comm tnent of LCl
and its majority stockhol der, Wayne Lowery, to assune and guar ant ee
paynment, respectively. Paynents again becane delinquent and LCl
filed for dissolution. Upon dissolution, six of the eight mnority
st ockhol ders each received $30,000 in cash and the other two
received stock in Lowery's newl y-forned WDS Communi cations, |nc.
WDS assunmed LCl's liabilities but it mde no paynent on the
Mot orol a debt. In due course Mdtorola sued and obtai ned j udgnment
agai nst Lowery, LClI, and WDS for the $140,000 bal ance due on the
debt. The judgnent proved a hollow victory, for WDS and Lowery
both filed for bankruptcy. Mdtorola then vectored in on LC's
mnority stockholders and filed the instant conplaint.

Def endant s unsuccessful |y sought di sm ssal for | ack of subject
matter jurisdiction but the court dismssed the conplaint in
mdtrial on grounds that it was tinme-barred. Motorola tinely
appeal ed. Concluding that the federal courts |ack subject matter
jurisdiction over this conplaint, we affirmthe dism ssal, but for
| ack of such jurisdiction. Having so concluded we do not reach the

limtations issue.

Anal ysi s
Motorola invokes diversity jurisdiction under 28 U S C

8§ 1332. That statute requires that the anount in controversy



exceed "the sum or value of $50,000, exclusive of interest and
costs." Only clains asserted against defendants neeting this
jurisdictional threshold pass nuster unless the several clains can
be aggregated.! Qur decision that we |lack jurisdiction is based on
the finding that the clains separately do not satisfy the ad dammum
requi renent and, further, on our conclusion that the clainms cannot
properly be aggregat ed.

To hold the mmnority stockholders liable for LCI's debt
Mot orol a woul d apply the corporate trust fund doctrine, codifiedin
Article 7.12 of the Texas Business Corporation Act.? The trust
fund doctrine essentially burdens corporate assets received by
sharehol ders at dissolution with an equitable lien to secure
predi ssolution clains.® As we have recogni zed,* this constitutes
only in remliability. Even if a shareholder's in remliability
were deened personal liability under certain circunstances, that

personal liability could not exceed the value of the assets

. 14A Wight, MIller & Cooper, Federal Practice and
Procedure: Jurisdiction 2d, 8 3704 at 75-80 (1985 and 1992 Supp.).

2 Hunter v. Fort Worth Capital Corp., 620 S.W2d 547 (Tex.
1981). Article 7.12 has been anended since suit was fil ed.

3 North Anmerican Savings Ass'n v. Metroplex Devel opnent
Part nership, 931 F.2d 1073 (5th Cr. 1991); Norton, Relationship of
Shar ehol ders to Corporate Creditors upon Dissolution: Nature and
I nplications of the "Trust Fund" Doctrine of Corporate Assets, 30
Bus. Law 1061 (1975).

4 Met r opl ex.



received.® It is undisputed that six of the mnority sharehol ders
each received distributions of $30,000 and that the other two
recei ved stock in a conpany that was in bankruptcy at the tine that
this suit was filed and hence was virtually worthless.
Accordi ngly, none  of the several clains satisfies the
jurisdictional mninmm

Motorola counters that its clains against the individual
shar ehol ders shoul d be aggregat ed because in substance it seeks to
recover a single $140,000 debt, or nore accurately, a single
j udgnent rendered against LCI and Lowery on that debt. d ai ns
agai nst nultiple defendants "can be aggregated for the purpose of
attaining the jurisdictional anount, as a general proposition, if
they are jointly liable to the plaintiff."® This nisperceives the
essence of this suit whichinreality is an action to enforce |liens
agai nst the corporate assets distributed to each shareholder. As
such, Mdtorola's clainms against the defendants are separate and
distinct and are not subject to aggregation.

Alternatively, Mtorola nmaintains that the shareholders are
jointly and severally liable for the entire debt under the theory

of "denuding the corporation" as espoused in Wrld Broadcasting

5 Metroplex; Henry |I. Siegel Co., Inc. v. Holliday, 663
S.W2d 824 (Tex. 1984).

6 Jewell v. Gain Dealers Mutual Ins. Co., 290 F.2d 11, 13
(5th Cr. 1961).



System Inc. v. Bass’ and Fagan v. Ladoria Ol & Gas Co.® As the
Texas Suprene Court explained in Wrrld Broadcasting, however:

The | aw whi ch sends a corporation into the world with the
capacity to act i nposes upon its assets liability for its
acts. The corporation cannot disable itself from
responding by distributing its property anong its
st ockhol ders, and | eaving renedil ess those having valid

clainms. |In such a case the clains, after being reduced
to judgnents, nmay be satisfied out of the assets in the
hands of the stockholders . . . .°

W read this |anguage, and the opinion as a whole, as limting
i ndi vi dual shareholder liability in a typical dissolution to the
val ue of the assets received by the sharehol der in the dissol ution.
Motorola would have wus accept Fagan as authority for the
proposition that Wrld Broadcasting established a theory of joint
and several liabilitly. W are not persuaded. As an Erie®® court
we are to be guided by the Texas Suprene Court's interpretation of
Texas law. ' Followi ng that guidon, we conclude that joint and
several liability is not applicable to the facts at bar.

Further, we find Fagan i napposite, for there the sharehol ders

! 328 S.W2d 863 (Tex. 1959).

8 494 S.W2d 624 (Tex.Cv.App. 1973, no wit).

o Worl d Broadcasting, 328 S.W2d at 864, quoting Pierce v.
United States, 255 U.S. 398, 402, 41 S. . 365, 65 L.Ed. 697, 702
(1921).

0 Erie R Co. v. Tonpkins, 304 U S. 64, 58 S.Ct. 817, 82
L. Ed. 1188 (1938).

1 Lawence v. Virginia Ins. Reciprocal, 979 F.2d 1053 (5th
CGr. 1992).



del i berately mani pul ated the assets of the corporation to put them
beyond the reach of the plaintiff-creditor. Oher "denuding the
corporation" cases involved simlarly malumaninus.'? In the case
at bar, Mdttorola specified no factual basis for a parallel

all egation, despite its opportunity to respond to defendants'

notion to dismiss.'® Joint and several liability does not lie
her ei n.

Finally, Mtorola urges that the inclusion of attorney's fees
woul d bring the potential recovery from each defendant above the
mandated m ni rum W recogni ze that reasonabl e attorney's fees can
be included in calculating the anobunt in controversy if provided
for by contract or law * Assum ng w thout deciding that such fees
woul d be assessable herein, we nonetheless nust reject this
ar gunent . When jurisdiction was challenged Mdtorola offered no

suggestion of reasonable fees in this cause. The first suggestion

12 See Pierce, supra; Francis v. Beaudry, 733 S.W2d 331
(Tex. App. 1987, wit ref'd n.r.e); Inesco, Inc. v. Sears, 567
S.W2d 827 (Tex.Cv. App. 1978, wit ref'd n.r.e.); Burton MIIl &
Cabi net Works, Inc. v. Truenper, 422 S. W 2d 825 (Tex. G v. App. 1967,

wit ref'd n.r.e). Francis and Inesco both inposed joint and
several liability; the defendants in each, however, were held
Iiable under the alter ego theory. In neither case were the

defendants mnority sharehol ders, as is here presented.

13 See Diefenthal v. C. A B., 681 F.2d 1039, 1052 (5th Gr.
1982) (when jurisdiction is challenged, plaintiff must specify the
factual basis of his clains. "Jurisdictionis not conferred by the
stroke of a lawer's pen. Wen challenged, it nust be adequately
founded in fact."), cert. denied, 459 U S. 1107 (1983).

14 Foret v. Southern FarmBureau Life Ins. Co., 918 F.2d 534
(5th Gir. 1990).



for including attorney's fees cane on appeal. W have no factual
basis in the record for nmaking that cal cul ation.?®®
The judgnent of the district court dism ssing the conplaint is

t her ef or e AFFI RVED

15 Di efenthal, supra; Dep't of Recreation and Sports of
Puerto Rico v. Wrld Boxing Ass'n, 942 F.2d 84 (1st GCr. 1991);
Sarnoff v. Anerican Hone Products Corp., 798 F.2d 1075 (7th Cr.

1986) .

To reach the $50,000 threshold Mtorola would have to
prove the propriety of over $20,000 in attorney's fees for each of
t he six defendants who received a $30,000 distribution and nearly
$50, 000 for the two defendants who recei ved the near worthl ess WDS
stock. The fees thus would total nore than one and one-half tines
t he anobunt of Modtorola' s judgnent.



