UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7055
Summary Cal endar

STEVEN L. NALL
Pl ai ntiff-Appellant,
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J. L. STRINGER, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(CA S91 0420)

August 27, 1993

Bef ore GARWOOD, JONES and EMLIO M GARZA, Circuit Judges.”
GARWOOD, Circuit Judge:

Plaintiff-appellant Steven L. Nall (Nall) filed this civi
rights action, pursuant to 42 U.S.C. 8§ 1983, alleging that he had
been deprived of his constitutional right tomaintainthe integrity
of his famly w thout due process. Because the |awsuit stens from

state proceedi ngs pending (currently and at the tine the federa

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



action was commenced) on appeal before the M ssissippi Suprene
Court, the district court dismssed the action, following the
abstention principles of Younger v. Harris, 91 S.C. 746 (1971),
and its progeny. W affirm the dismssal of all clains and
def endant s; in addition, we agree wth defendant-appellee
Chancel l or Barlow that this appeal is frivolous and accordingly
grant his request for attorneys' fees and costs on appeal.
Facts and Proceedi ngs Bel ow

The facts of this case center around a di spute over visitation
rights of Steven Joseph Randall Nall (Steven),! between his father
and his great-grandnot her.

Def endants in the federal court action are the Honorable d en
Barl ow, Chancellor of the Chancery Court of the State of
M ssi ssippi, Sixteenth Chancery District (Chancellor Barlow, the
judge who presided over the state trial proceedings; Eleanor
Stringer, Steven's great-grandnother; J.L. Stringer, Eleanor's
husband; Thomas E. Robertson, the Stringers' attorney in the state
court action; and Henry Tillman, the guardian ad |itemappoi nted by
M ssi ssippi to represent Steven.?

Steven is the son of plaintiff Nall and his ex-wife Mlinda
Nall. After Nall and Melinda were divorced, Mlinda took Steven,
of whom she had custody, to live with her grandnother, Eleanor

Stringer and El eanor's husband, J.L. Stringer. St even renai ned

. The briefs before us on appeal are not consistent in the
spelling of Steven's nane. W follow the spelling used in the
brief filed on behalf of Nall, Steven's father.

2 Chancellor Barlow is the only defendant to appear either at
the district court level or before this Court.
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wth the Stringers for about ten nonths. The Stringers, wth
Melinda's consent, initiated proceedings to adopt Steven. Nal |
contested the adoption.

Melinda was killed in an autonobile accident prior to the
conpl etion of the adoption process. Thereafter, in Septenber 1989,
Chancel | or Barl ow deni ed t he adopti on and awar ded cust ody of Steven
to Nall, subject to visitation rights granted to the Stringers
pursuant to M ssissippi's G andparents' Visitation R ghts Act, Mss.
CobE ANN. 88 93-16-1 to 93-16-7 (1992 Supp.). Apparently, Nall did
not appeal fromthis visitation order.

In 1990, Nall remarried and noved to Florida. |n August 1990,
Steven failed to appear for a court-ordered visit wth the
Stringers, who then filed a Mtion for Contenpt against Nall.
Several nonths later, Nall's attorney answered the citation for
contenpt and infornmed the court that his client had noved to
Fl ori da and had not given his attorney his new address. Chancell or
Barl ow set a hearing on the notion for contenpt for Decenber 7,
1990.

Al t hough Nall was not personally served with notice of the
hearing, both his neww fe and his attorney were properly served.
Nall did not attend the hearing; his attorney appeared on his
behal f. Chancell or Barl ow entered a tenporary order, finding Nall
in contenpt for failing to appear at the schedul ed hearing but
allowing himuntil January 7, 1990, to appear before the order
becane final. In addition, the tenporary order awarded "tenporary"
custody of Steven to the Stringers, with the warning that custody

woul d beconme permanent if Nall failed to appear at the next



schedul ed hearing. The Stringers did not take custody of Steven,
however, because Nall applied for, and was granted, an energency
stay of the tenporary order fromthe M ssissippi Suprene Court.

After a second hearing before the Chancery Court, which Nal
attended, Chancellor Barl ow upheld his finding of contenpt. Nal
was sentenced to ninety days in jail for contenpt, but his sentence
was suspended in |lieu of bond and his conpliance with the new
visitation decree. The court restored custody to Nall and nodified
the original visitation decree to take into consideration his
resi dence in Florida.

Nall filed a notion for new trial, which Chancellor Barl ow
denied after slight nodification of its January 17 order. Nal |
appealed to the M ssissippi Suprene Court on March 13, 1991. His
appeal remains pending in that court.

In Septenber 1991, while his appeal was pending before the
M ssi ssippi Suprenme Court, Nall filed this action in the United
States District Court for the Southern District of Mssissippi. In
his conplaint, which was anended in Decenber 1991, Nall all eged
that the defendants conspired to interfere with the integrity of
his famly. He sought actual and punitive danages totalling
$2, 000, 000 agai nst all defendants except Chancellor Barlow. ® Nall
al so requested a declaratory judgnent finding that the M ssissipp
statute granting visitation rights to grandparents, Mss. CobE ANN.
88 93-16-1 to 93-16-7, is unconstitutional because it does not

require that a parent be deened unfit to care for a child before

3 Chancellor Barlow is protected by judicial immunity from
Nall's clains for damages.



visitation rights nmay be granted to grandparents. Finally, he
applied for aprelimnary injunction restraining the Chancery Court
fromenforcing the statute.

Chancellor Barlow filed two notions to dismss and an
alternate notion to abstain, alleging that the district court
| acked subject matter jurisdiction and contending that Nall's
conplaint failed to state a claim After a hearing held on
Decenber 20, 1991, the district court denied Nall's notion for
prelimnary injunction and granted Chancellor Barlow s notion to
dism ss wthout prejudice pursuant to the abstention grounds of
Younger v. Harris, 91 S.Ct. 746 (1971). Al though Chancell or Barl ow
was the only defendant present or represented by counsel at the
hearing, the district court dism ssed the remaining defendants in
absenti a.

Di scussi on

Underlying Nall's conplaint, with his allegations of a
constitutional deprivation and his requests for declaratory and
injunctive relief, is a facial challenge to the constitutionality
of Mssissippi's Gandparents' Visitation R ghts Act as violative
of his liberty interest in the custody of his child.

The district court dism ssed Nall's conpl ai nt, concl udi ng t hat
t he pendi ng appeal before the M ssissippi Suprene Court required
the federal courts to abstain under the principles of Younger v.
Harris. Further, the court denied Nall's application for a
prelimnary injunction.

The rule of Younger v. Harris, 91 S . C. 746, 749 (1971)

provides that a federal <court, in the absence of unusual



circunstances, may not interfere with a pending state crimna

prosecution. Younger relies upon the principle of federalismwhich
directs federal courts to refrain from hearing constitutiona

challenges to state actions where federal action would be an
i nproper intrusion on the right of a state to enforce its own | aws
inits om courts. 17A WRIGHT, MLLER, AND COOPER, FEDERAL PRACTI CE AND
PROCEDURE, 84251 (1988). Al though Younger concerned a pending state
crimnal prosecution, its rule has been extended to the civil

context in cases where "the State's interests in the proceeding are
so inportant that exercise of the federal judicial power would
disregard the comty between the States and the Nationa

Governnent." Pennzoil Co. v. Texaco, Inc., 107 S.C. 1519, 1526
(1987). See al so M ddl esex County Ethics Comm v. Garden State Bar
Ass'n, 102 S. . 2515, 2521 (1982) ("The policies underlying
Younger are fully applicable to noncrimnal judicial proceedings
when inportant state interests are involved.").

Abstention is appropriate where state proceedings (1) are
pending at the tinme the federal action is filed, (2) inplicate
i nportant state interests, and (3) provi de an adequate opportunity
to raise the federal clains.* Mddlesex County Ethics Comm, 102
S.C. at 2521. When these requirenents are net, the federa

district court has no choice but to dism ss the federal action;® it

4 The burden is on Nall, the federal plaintiff, to show that
state procedural |aw barred the presentation of his
constitutional clains in the state courts. Pennzoil Co. v.
Texaco, Inc., 107 S.C. at 1528.

5 Two situations in which the federal court need not abstain
even if the three requirenents are net are: (1) where the state
proceedi ngs are being undertaken in bad faith or for purposes of
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may not abstain, nor may it stay the federal action pending
resol ution of the state proceedings. G bsonv. Berryhill, 93 S. C
1689, 1697 (1973) ("[Younger] contenplates the outright dism ssal
of the federal suit, and the presentation of all clains, both state
and federal, to the state courts").

These requirenents are clearly nmet here. First, Nall filed
this federal action in Septenber 1991; his appeal to the
M ssi ssi ppi Suprene Court was initiated in March 1991 and renai ns
pending at the tinme of this decision.

Second, the Suprene Court has held that a state's interests in
donestic relations and contenpt proceedings inplicate inportant
state interests requiring abstention. Moore v. Sins, 99 S . C.
2371, 2383 (1979) (in context of pending proceeding by state for
cust ody of abused children, Court noted that famly relations "are
a traditional area of state concern"); Juidice v. Vail, 97 S. C
1211, 1217 (1977) ("The contenpt power lies at the core of the
admnistration of a State's judicial system. . . .").

Finally, Nall was able to, and indeed did, raise his
constitutional challenges to the M ssissippi statute in the state
court proceedings. Record excerpts provided for our review on
appeal indicate that Nall presented, as issues of error before the
M ssi ssippi Suprenme Court, his clains that the state statute is
unconstitutional and that his due process rights were violated by

the state court proceedings. That court is certainly conpetent to

harassnent; or (2) where sone ot her extraordinary circunstances
exi st, such as proceedings pursuant to a flagrantly and patently
unconstitutional state statute. Younger, 91 S.C. at 753-755.
These exceptions are not applicable here.

7



address these issues.

The district court's abstention from enjoining the appea
currently pending before the M ssissippi Suprene Court, and from
reaching the constitutionality of the Gandparents' Visitation
Ri ghts Act, was mandated by the rules of Younger abstention.

Nal | al so argues that the district court erred in denying his
motion for a prelimnary injunction. Since the case was properly
di sm ssed, the district court did not err in denying the notion for
prelimnary injunction.?®

The district court dismssed the entire conpl aint under the
principles of Younger, including Nall's claim for actual and

puni tive damages agai nst all defendants save Chancel |l or Barl ow.

6 We further note that no court, to our know edge, has found a
| aw such as the chall enged M ssissippi statute to be
unconstitutional, and at |east one court has upheld a grandparent
visitation right statute simlar to that of M ssissippi.
Chancel | or Barl ow asserts that forty-eight states recognize
grandparent visitation rights in sonme formwhen in the best
interests of the child involved. |In Sketo v. Brown, 559 So.2d
381, 382 (Fla. Dist. C. App. 1990), a Florida appeals court
concluded that the statute in question was not facially
unconstitutional, recognizing that the state has a "sufficiently
conpelling interest in the welfare of children that it can
provide for the continuation of relations between children and
their grandparents under reasonable ternms and conditions so |ong
as that is in the children's interest." The court did not decide
if the statute was constitutional as applied in the particular
order because it determned that the trial court abused its
discretion in entering an order which was too extensive and
unreasonable. 1d. See generally, Annotation, G andparents
Visitation Rights, 90 A L.R 3d 222 (1979). The nodified
visitation order entered by Chancell or Barl ow does not appear
facially unreasonable. Eleanor Stringer was granted visitation
wth Steven for two weeks each June, two weeks each August, and
for the week followi ng Christnas of each year. Ms. Stringer and
Nall were to share expenses of the visitation for each year
follow ng 1991, in which year Nall was to bear all expenses

hi msel f.



Even if Nall could not have asserted his damage claimin the
state court proceedi ngs, however, we determ ne that abstention was
proper in this instance. If we were to hold otherw se, Nall woul d
be able to pursue, and possibly attain, danages for violation of
his constitutional rights, while still contesting, in the pending
state appeal, the validity of the state statute alleged to have
violated those rights. This is surely in violation of the spirit
of Younger and its progeny.

Even were the federal district court not required to abstain
fromconsi dering the damage cl ai munder Younger, Nall's all egati ons
of conspiracy, upon whi ch damage cl ai ns were based, are concl usory,
and the district court's dism ssal was appropriate. A plaintiff's
all egations of conspiracy nust be supported by pleading the
operative facts upon which the allegations rest. "Bald allegations
that a conspiracy existed are insufficient." Young v. Biggers, 938
F.2d 565, 569 (5th Cr. 1991) (quoting Lynch v. Cannatella, 810
F.2d 1363, 1369-1370 (5th Cr. 1987)).

Nal | 's charges of conspiracy asserted that (1) defendants
di scussed the case at neetings and during phone calls between and
anong the parties; (2) the Chancery Court ordered the guardian ad
litemto obtain information against Nall; (3) the Chancery Court
granted relief to the Stringers without notice to Nall; and (4) as
a result of the conspiracy, the Chancery Court entered an order
depriving himof his parental rights. The bul k of these assertions

describe no nore than the normal function of a court in enforcing



its order.’

Furthernmore, Nall may not invest the federal district court
Wth jurisdiction by disguising his dissatisfaction with a state
court decision as a section 1983 action and alleging that the state
court decision deprived hi mof constitutionally protected rights or
i nterests. Howel | v. Suprenme Court of Texas, 885 F.2d 308, 311
(5th Gr. 1989), cert. denied, 110 S.Ct. 3213 (1990). "[A] United
States District Court has no authority to reviewfinal judgnments of
a state court in judicial proceedings.” District of Col unbia Court
of Appeals v. Feldman, 103 S. C. 1303, 1315 (1983). See al so
Eitel v. Holland, 798 F.2d 815 (5th Cr. 1986) (litigants may not
seek review of state court actions by filing civil rights actions
in federal court); Brinkmann v. Johnston, 793 F.2d 111 (5th Gr.
1986) (sane, donestic relations case).

Nal | has raised his constitutional clains in his appeal to the
M ssi ssi ppi Suprene Court; even had he not, his failure to raise
the clains in state court would not automatically confer federa
jurisdiction over his clains. Chrissy F. by Medley v. M ssissipp
Dep't of Public Wlfare, No. 92-7002 (5th Cr. July 7, 1993)
(quoting District of Colunbia Court of Appeals v. Feldman, 103
S.C. 1303, 1314 (1983)). See also Parratt v. Taylor, 101 S. C
1908, 1917 (1981) ("Although the state renedi es may not provide the

! Nal | argues that he was not personally served with process
notifying himof the first hearing, in Decenber 1990, before the
Chancery Court, in which tenporary custody was awarded to the
Stringers. This argunent ignores the fact that Nall's wife and
attorney were properly served and that his attorney attended the
hearing on Nall's behalf. Nall did attend the second hearing in
January 1991. In addition, we note that Nall was able to raise
this contention in his appeal to the M ssissippi Suprene Court.
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respondent with all the relief which may have been available if he
could have proceeded under § 1983, that does not nean that the
state renedi es are not adequate to satisfy the requirenents of due
process.").

The district court did not err in dismssing Nall's suit.
Nall's federal suit is in substance nothing but an inpermssible
attenpt to have the federal district court reverse the orders of
the Mssissippi Chancery Court in the ongoing M ssissippi
litigation.

Chancel | or Barlow asserts that this appeal is frivolous and
invites us to inpose sanctions against Nall. FED. R App. P. 38
allows us, in our discretion, to award "just damages and single or
double costs to the appellee"” if we determ ne that an appeal is
frivolous. A frivolous appeal is one in which the advanced claim
i's unreasonabl e or involves |egal points which are wholly w t hout
merit. Wheat v. Mass, No. 91-3865 (5th CGr. July 6, 1993);
Mont gonery v. United States, 933 F. 2d 348, 350 (5th Gr. 1991). W
agree that such damages are appropriate in this circunstance, as
there can be no good faith argunent that the district court's
di sm ssal of Chancellor Barl ow was i nproper.

Counsel for Chancellor Barlow has attached as an appendi x to
its appellate brief an affidavit setting forth the costs and fees
incurred by himon this appeal. Finding the request reasonable, we
award damages of attorneys' fees and costs in the anount of

$2,635.00 to Chancel |l or Barl ow.
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Concl usi on
For the reasons stated above, we affirmthe district court's
dismssal of this action. |In addition, we award attorneys' fees
and costs of $2,635.00 to Chancel | or Barl ow pursuant to FED. R APP.
P. 38. The judgnent of the district court is
AFFI RVED.
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