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Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM !
Al bert Lee Graham a federal prisoner, appeals the dism ssal
of his 8 1983 suit agai nst M ssissippi state officials for wongful

termnation of Ald to Famlies with Dependent Children (AFDC)

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



benefits to his mnor children. W affirm
| .

Al bert Lee Gaham a federal prisoner, filed a § 1983
conpl aint against Beatrice Branch, Executive D rector of the
M ssi ssi ppi Departnent of Human Services; Herbert Scott, director
of the sane departnent; and Governor Ray Mabus. In QOctober 1989,
the M ssi ssi ppi Departnent of Human Servi ces advi sed Graham s wife,
Pearlie AL Gaham that she was no longer eligible for AId to
Famlies with Dependent Children (AFDC) benefits or food stanps
because she nmintained a bank account exceedi ng $1000. 00. She
requested but failed to appear for a hearing in Novenber to explain
t he excess funds in her account. According to G aham he sent the
money to Pearlie for safekeeping while he was in prison and it did
not belong to her. As a result of the term nation, one of the
children born with a birth defect did not receive a necessary
oper ati on.

G aham asserted that he could not be held liable for the acts
of his children's nother. He further conplained that the
def endants violated his children's rights under the Due Process and
Equal Protection C auses because the benefits were term nated, not
t hrough their wongdoi ng, but because of their nother's actions.
G aham sought reinstatenent of AFDC benefits, food stanps, and
Medi care (sic); injunctive relief; damages for the costs of his
child s operation; punitive damages; conpensatory danages for his
pain and suffering and for his children's pain and suffering; and

a decl aratory judgnent.



The court partially granted the defendants' notion to di sm ss,
concl udi ng that although Graham | acked standing to sue in his own
behal f, he was entitled to sue on behalf of his children. The
court also found that G ahamis claim for the reinstatenment of
benefits to his children was rendered noot because the Departnent
of Health and Human Services had reinstated the benefits in July
1991. The court concluded, however, that the claim that the
children were entitled to nonetary damages because they were
deprived of a statutory entitlenent w thout due process of |aw was
not noot. The defendants then filed a notion for summary judgnent.
The court granted that notion.

1.
A

This Court conducts a de novo review of a district court's
grant or denial of summary judgnent. Reese v. Anderson, 926 F.2d
494, 498 (5th Cr. 1991). Although fact questions are considered
with deference to the non-novant, Rule 56 "requires the entry of a
summary judgnent against the party failing to nake a show ng
sufficient to establish the existence of an elenment essential to
that party's case." L & B. Hosp. Ventures, Inc. v. Healthcare
Int'l, Inc., 894 F.2d 150, 151 (5th Cr.), cert. denied, 111 S. C
55 (1990) (citing Celotex Corp. v. Catrett, 477 U S. 317, 322-24
(1986)).

B
Grahamargues first that the district court erred in granting

summary judgnent because the defendants discrimnated against his



illegitimate children, thus violating the Due Process C ause and
the Equal Protection Clause. G ahamconplains that discrimnation
against the children is invidious because the harm they suffered
resulted not fromtheir own action but fromtheir nother's w ongful
action.

"[E] qual protection analysis requires strict scrutiny only
when the classification inpermssibly interferes with the exercise
of a fundanental right or operates to the peculiar disadvantage of
a suspect class." Massachusetts Bd. of Retirenment v. Mirgia, 427
U S 307, 312 (1976) (footnotes omtted). Gahanis alleged class
of children who are deni ed AFDC benefits because their nothers have
excess qualifying resources is not a suspect class. Nor does this
classification inpermssibly interfere with the exercise of a
fundanental right. Thus, the statute's classification need bear
only arational relationship to a legitinmate |egislative end. See
Hatten, 854 F.2d at 691; C eburne v. Ceburne Living Center, Inc.,
473 U. S. 432, 440-42 (1985).

Under the federal statute governing the determ nation of AFDC
benefits, a state may w thdraw AFDC benefits if a recipient's
gualifying resources exceed $1000. 00. See 42 U S CA
8§ 602(a)(7)(A)-(B) (West 1991). The M ssissippi statute governing
the determ nation of benefits permts the state to reviewthe need
for assistance as frequently as it deens necessary and to w t hdraw
or change assistance if it finds that a child's circunstances has
changed. See Mss. Code Ann. 8 43-17-19 (1981). The Suprene Court

has held that because of |limted state resources for the welfare



program states have great latitude in determ ning howto di spense
avai | abl e funds anong needy children. See Dandridge v. WIIlians,
397 U. S. 471, 478 (1970). Consequently, the AFDC and M ssi ssi pp
statutes that |imt benefits to children whose nothers' qualifying
resources do not exceed $1000 are rationally related to their
| egiti mate ends and do not violate the Equal Protection C ause. As
the district court noted, it is certainly rational to concl ude that
i ncone and resources avail able to the custodial parent will be used
for the benefit of that parent's children. See id. at 479.

Graham al so conplains that the defendants violated the Due
Process C ause when they arbitrarily denied his children their
benefits without investigating the consequences of such action
G aham fails to show, however, that the defendants acted
arbitrarily given their statutory authority to termnate Pearlie
G aham s benefits.

In support of their notion for summary judgnent chall enging
Graham s procedural due process claim the defendants supplied the
affidavit of Brenda Renbert, an assistant to the director of the
Di vi sion of Econom c Assistance in the M ssissippi Departnent of
Human Servi ces. Renbert attested to information contained in
Pearlie Ann G ahamis case record. The case record reflects that
Graham was notified on Septenber 18, 1989 that information was
needed by Septenber 28, 1989 regardi ng the deposit of $14,000 into
her savings account. Pearlie G aham was notified on Cctober 5,
1989, that both her food stanp case and her AFDC case would be

cl osed effective Novenber 1989. Pearlie requested a hearing on



Cct ober 9, 1989, and received notice that the hearing was schedul ed
for Novenber 15, 1989. Wen she did not appear, the hearing was
consi dered abandoned. Renbert attached to her affidavit
aut henticated copies of all the notices sent to Pearlie. The
district court correctly rejected G aham s procedural due process
cl ai m because Pearlie G ahamwas granted, but failed to exercise,
an opportunity to be heard.?
C.

Graham conpl ains next that the defendants violated a ruling
issued by the United States Conm ssioner of Social Security
providing that a state may not deny assistance to a needy child
because hone conditions are unsuitable. Section 1983 can be used
to enforce federal statutory rights such as those provided by AFDC.
See Wlder v. Virginia Hosp. Ass'n, 496 U. S. 498, 508 (1990). Even
if Graham conpetently states the ruling, and even if violation of
such a ruling is cognizable in a § 1983 action, G aham does not
show that the ruling was violated. Pearlie G ahams benefits were
not term nated because of unsuitable |iving conditions, but because
of excessive resources.

D

Graham argues next that 42 U . S.C A 8§ 404(b) (West 1991) bars

the Governnent from nmaking adjustnents or recovering incorrect

paynments fromi ndi viduals who are without fault in receiving them

2 In his reply brief, Gaham al so conplains that the
def endants denied the children procedural due process. This
Court, however, does not address issues raised for the first tine
inareply brief. United States v. Prince, 868 F.2d 1379, 1386
(5th Gr.), cert. denied, 493 U. S. 932 (1989).

6



Thi s statute has no application because no adj ustnents or incorrect
paynments were nmade to Pearlie G aham
E

Grahamconplains finally that the defendants failed to foll ow
Cooper v. Laupheiner, 316 F. Supp. 264, 268 (E.D. Pa. 1970) by
depriving his child of AFDC funds because of parental m sconduct.
He contends that an otherw se needy child cannot be deprived of
necessiti es because of his nother's budgetary m smanagenent, unl ess
the state provides other care and assistance. See id. at 269-70.
He al so points to 42 U . S.C A 8 604(b) (West 1991), which provides
that a state can withhold benefits from a needy, dependent child
only if it provides other care and assi stance. Graham fails to
show, however, that his children renmained "needy" wthin the
definition of the statute once their nother's qualifying resources
exceeded $1000.

The district court correctly granted summary judgnent.

AFFI RVED.



