IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5767
Summary Cal endar

WALTER R HULL

Pl ai ntiff-Appellant,
vVer sus

SEARS, ROEBUCK, & CO.,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas
SA 92 CV 256

( June 23, 1993 )
Before JOLLY, BARKSDALE, and E. GARZA, Circuit Judges.
PER CURI AM *

VWalter Hull was enployed by Sears, Roebuck & Co. After
working for Sears for twenty-four years, Hull's enploynent was
t erm nat ed. Hul |, who was 48 years old at the time of his
di scharge, filed suit against Sears pursuant to the Age
Discrimnation in Enploynent Act (ADEA), 29 U. S.C. 88 621 et seq.

The district court granted Sears summary judgnent because Hul |l had

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



failed to file a conplaint with the Equal Enploynent Cpportunity
Comm ssion (EEOCC) within the statutorily required tine period.
Hul | appeals. W find that no circunstances present in this case
require equitable tolling of the tinme period, and we therefore
affirm

I

Hul | was enployed by Sears, Roebuck & Conpany, Inc., on
July 19, 1966. In June of 1990, Hull was told that profits in his
managenent area were down and further action would be taken if they
did not increase. The next nonth, Sears offered Hull a denotion,
but Hull declined because it would have resulted in a decrease in
pay. On Septenber 8, 1990, Hull's enpl oynent was term nated. Hul
was 48 years old at this time, and he was repl aced by an i ndi vi dual
in his early 30's.

One to two weeks after being discharged, Hull attenpted to
file a conplaint with the EEQOC An EEQCC representative advised
Hull to wait and file the conplaint after he had settled his
vacation and other paynents with Sears; the representative,
however, also told Hull that he nust cone back to the EECC and
refile the conplaint within 300 days of his discharge.? Hul

t hen consul ted an attorney concerni ng a workers' conpensation claim

The Age Discrimnation in Enploynent Act (ADEA) requires a
plaintiff tofile a charge with the EEOC wi thin 180 days after the
al l eged unl awful practice occurred. 29 U S. C 8§ 626(d)(1). If a
state has an agency to deal with age discrimnation conplaints,
such as Texas, potential plaintiffs have a 300-day filing period.
29 U.S.C. 8§ 626(d)(2).



and an age discrimnation claim When Hull asked this attorney
about filing the EECC conplaint, the attorney told hi mnot to worry
about filing it because they were going a different route and Hul
would not need to file wth the EECC In July of 1991, Hul
received a letter from this attorney stating that he was not
interested in Hull's case and Hull would have to seek another
attorney if he wanted to pursue the matter further. Hull consulted
another attorney two nonths later and filed a charge of
discrimnation with the EECC, however, by this tinme, sonme 386 days
had passed since the date of his discharge.
I

Hull filed suit against Sears in federal district court
alleging that his termnation from enploynment was a result of
unl awful age discrimnation in violation of the Age D scrimnation
in Enpl oynent Act (ADEA). Hul | al so included pendent state |aw
clains for intentional and negligent infliction of enotional
distress. In its answer, Sears affirmatively asserted that Hul
had failed to file atinely charge of discrimnation with the EEOCC
and was thus precluded frombringing his action under the ADEA

Sears noved for summary judgnent based on Hull's failure to
file a charge within 300 days of the all eged act of discrimnation.
Sears asserted that Hull's delay was not excused by any facts that
woul d support an equitable tolling of the filing period. The

district court found that Hull had not presented any evi dence that



m ght suggest equitable tolling was appropriate and granted summary
judgnent to Sears on all clains. Hull appeals.
1]

On appeal, Hull argues that the district court failed to take
into account evidence that he was instructed by an EEOC enpl oyee
and an attorney not to file a claim Hul | argues that these
representations should equitably toll the filing period. On the
ot her hand, Sears argues that Hull has failed to present facts to
excuse his failure tinely to file a charge of discrimnation

|V
A

We reviewthe district court's granting of sumrmary judgnment de
novo and affirmif the nonnoving party--in this case Hull--failed
to present sufficient evidence to create a genuine issue. Ugal de

v. WA MKenzie Asphalt Co., 990 F.2d 239, 241 (5th Cr. 1993).

Summary judgnent is appropriate if Sears establishes that there is

no genuine issue of material fact and that it is entitled to
judgnent as a matter of law. 1d.
B

The tinely filing of a conplaint with the EEOCC is not a

jurisdictional requirenent, but instead the limtation statute is

subject to equitable tolling. Conaway v. Control Data Corp., 955

F.2d 358, 362 (5th Cr. 1992). I f, however, the conplaint is not
filed within 300 days, "the plaintiff has the burden of

denonstrating a factual basis to toll the period." |Id.



As bases for tolling the tine period, Hull argues that (1) an
EECC enpl oyee instructed himto wait before filing his conpl aint
and (2) his first attorney told himthat he did not need to file a
conplaint with the EEOCC. As to his first argunent, Hull admts
that the EEOC enployee advised him that he should file his
conplaint within 300 days of his discharge. This court has
previously held that allowing a plaintiff equitably to toll a tine

limtation based on inconplete information by an EEOCC enpl oyee

woul d "create a great potential for abuse" and woul d not support
equitable tolling. [d. at 363. If inconplete information provided
by an EEOCC enployee will not support equitable tolling, it is
i npossi ble to conclude that conplete and accurate information can
toll thetinme limtation. The EEOC enpl oyee properly advi sed Hul |,
and Hull was told that his conplaint had to be filed within the 300
day tinme limt. Accordingly, Hull's first argunent is conpletely
wi thout nmerit.

Hul | next argues that the tine period should be toll ed because
his first attorney told himhe did not need to file a conpl aint.
We have previously recognized three situations when equitable
tolling is appropriate: (1) during the pendency of an action
before a state court which was the wong forum (2) when the
claimant did not know or could not have known the facts which gave
rise to the claim and (3) when the EEOC m sl eads a conpl ai nant

about the nature of his rights. Chappell v. Ento Machi ne Wrks

Co., 601 F.2d 1295, 1302-03 (5th Gr. 1979). Wiile "Chappell does



not hold that these three are the only bases for tolling," see

Bl unberg v. HCA Managenent Co., Inc., 848 F.2d 642, 644 (5th Gr.

1988), the circunstances of this case do not provide anot her basi s.

I n Edwards v. Kai ser Alum num& Chem cal Sales, Inc., 515 F. 2d

1195 (5th Gr. 1975), we noted that

[While it nay be inequitable to allow an enployer to

benefit fromhis owmn wong, it would be at | east equally

unfair to then hold that the enployer is estopped from

raising the [300] day bar where the injured enployee

consulted an attorney who either slept on his client's

rights or did not believe he had any under the statute.
ld. at 1200 n. 8. Such is the situation here. Hull was inforned by
an EEOC enpl oyee that he had a 300-day tine limt in whichto file
his conpl aint. The fact that Hull then chose to consult an
attorney who provided him with erroneous infornmation does not
support Hull's claim that the tine period should be tolled for
equitable reasons. The tinely filing requirenent is "designed to
protect enployers fromstale clains.” Chappell, 601 F.2d at 1303
(enphasi s added). Sears was not put on notice of Hull's conpl ai nt
until 386 days after Hull's enploynent was termnated--a full 86
days after the tine period expired. Hul | cannot ask that this
del ay be excused sinply because the attorney he consul ted m sqgui ded
hi m

\Y,

In summary, Hull has not net his burden of proving that any

ci rcunst ances exi st which would require that the 300 day tine limt



be tolled.? Accordingly, the district court did not err in
granting summary judgnent to Sears. The judgnent of the district
court is therefore

AFFI RMED

2Hul | al so summarily argues that the inposition of a 300-day
filing deadline "renoves fromany plaintiff in an ADEA action the
flexibility in which to file a suit within the tinme frames as set
out by Congress."” Hull has failed to provide any support for his
argunent or, for that matter, any persuasive reasoning. W
therefore find Hull's argunent to be without nerit.



