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vVer sus

DONALD B. RICE, Secretary of
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Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas
(SA 02 CA 854)

Sept enber 10, 1993
Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Abel Hernandez, proceeding pro se, appeals the district
court's dismssal with prejudice of his discrimnation claim
regarding an April 17, 1990 appraisal rating. Agreeing with the
district court))that Hernandez's claimis barred by the doctrine of

res judicata))we affirm?! W further note that Hernandez's appeal

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.

. In the instant case (cause no. SA-92-CA-0854), Hernandez
clainmed that on April 17, 1990, he was racially "discrimnated
against by the Secretary of the Ar Force Donald B. Rice, in



is patently frivolous, as his brief does not even address the issue
of res judicata. W have previously awarded danages in the anount
of $250. 00 and doubl e costs to appel | ee agai nst Hernandez due to a
frivol ous appeal. See Hernandez v. Rice, No. 91-5785 (5th Gr.
Sept. 29, 1992). Because there is no indication that Hernandez has
learned his lesson, we award appellee its attorneys' fees
associ ated with the defense of this appeal, as well as doubl e costs
agai nst Hernandez. See Fed. R App. P. 38; Coghlan v. Starkey, 852
F.2d 806 (5th Cr. 1988). W renmand to the district court for the
assessnent of the attorneys' fee. See Odynmpia Co., Inc., V.
Cel otex Corp., 771 F.2d 888, 894 (5th G r. 1985), cert. denied, 493
usS 818, 110 S. . 73, 107 L. Ed. 2d 39 (1989). We further
caution Hernandez that the continued filing of frivol ous appeals in
this Court will lead to the inposition of sanctions.

Judgnent AFFI RMED;, REMANDED f or assessnent of attorneys' fees.

receiving an inappropriate pronotion [a]ppraisal.” Record on
Appeal at 24. Hernandez raised this exact claimagainst the sane
party in an earlier, separate |lawsuit (cause no. SA-91-CA-0694).
See Record Excerpts for Rice at 3. The claim in the earlier
| awsuit was di sm ssed on sunmary judgnent. See id. at 20-23. "The
general principle of res judicata treats a judgnent on the nerits
as an absolute bar torelitigation between the parties and those in
privity with themof every matter offered and received to sustain
or defeat the claimor demand and to every matter which m ght have
been received for that purpose.” Baylor v. United States Dep't of
Housing and Urban Dev., 913 F.2d 223, 225 (5th Gr. 1990)
(attribution omtted); see also Fidelity Standard Life Ins. Co. v.
First Nat'l Bank & Trust Co., 510 F.2d 272, 273 (5th Cr.) ("A case
pendi ng appeal is res judicata . . . until reversed on appeal."),
cert. denied, 423 U S. 864, 96 S. C. 125, 46 L. Ed. 2d 94 (1975).
Because sunmary | udgnent of Her nandez' s earlier claim
notw t hstanding a pending appeal of that judgnent, effectively
barred relitigation of that sane cl ai mbetween the sane parties, we
conclude that the district court did not err in dismssing Rice's
i nstant action.
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