UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5746
Summary Cal endar

TRACY L. SHEETS, ET AL.,
Plaintiffs,
DOUGLAS LAVWRENCE SHEETS,
Pl ai ntiff-Appellant,
vVer sus

U S A, ETC
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(92- CV-449)

(January 5, 1993)

Before POLI TZ, Chief Judge, KING and WENER, Ci rcuit Judges.
PER CURI AM *

Dougl as Lawr ence Sheets appeal s a di sm ssal w thout prejudice
of his civil notion for return of seized property and the deni al of
mandanmus concerning the sane issues. W affirm

Dougl as Sheets and his wfe Tracy L. Sheets filed a civi

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



nmotion under Fed. R GrimP. 41(e) for the return of property and to
suppress evidence seized by the F.B.1. Additionally, their "next
friend," Raynond Lee Cifton, filed a petition for wit of mandanus
on their behalf, also seeking Rule 41(e) relief. diftonis not an
attorney at |aw

After 120 days had passed, the district court ordered the
Sheets to show cause why their clai ns should not be di sm ssed under
Fed. R Civ.P. 4(j) for failing to serve the defendants. The Sheets
responded that they had not intended to file a civil action. The
district <court <construed this explanation as a notion to
voluntarily dismss the civil action and granted the notion,
dismissing the civil action without prejudice.! Douglas Sheets

tinmely appeal ed. 2

1'n the alternative, the district court inpliedly found
procedural issues in Rule 41(e) cases to be governed by the Federal
Rules of G vil Procedure. Accord Hunt v. U S Departnent of
Justice, 2 F.3d 96 (5th Cr. 1993). Under those rules, if a
pl aintiff does not serve a defendant with t he summons and conpl ai nt
wthin 120 days of filing, the action wll be dism ssed absent a
show ng of good cause for the failure. Fed.R Cv.P. 4(j). Because
the Sheets failed to serve the defendant in the instant case and
did not show good cause, the court alternatively dism ssed w thout
prejudi ce pursuant to Rule 4(j). This discussion provides both an
alternative basis for the district court's holding and the answer
to Sheets' claimthat the clerk's alleged msfiling of his notion
deni ed hi m due process.

2Clifton occasionally has been treated as a party in this
matter, but his appeal has been dism ssed for want of prosecution.
As he is not an attorney, he may not act on behalf of any other
person. In addition, Tracy Sheets, who failed to file and sign a
noti ce of appeal despite notice, is not a proper party on appeal.
She seeks reinstatenent of her appeal in a notion carried with this
case, but we previously rejected her request. Tracy L. Sheets v.
US A, No. 92-5746 (Feb. 3, 1993). W nmay not revisit this issue.
See also Mkeska v. Collins, 928 F.2d 126 (5th G r. 1991). Her
notion is deni ed.



W will not reject the district court's decision absent an
abuse of discretion.® Sheets' previous representation that the
nmotion for return of property was not intended to be a civil matter
may be read as a notion for voluntary dism ssal and provides the
basis for the district court's dismssal of the civil action
W t hout prejudice.

Wth regard to the petition for mandanus, Sheets nust show
that he has a clear right to the relief sought, that the defendant
has a clear duty to performthe action in question, and that no
ot her adequate renedy is available.* Sheets has not denonstrated
any of the required elenents; the district court correctly denied
mandarus relief.®

AFFI RVED.

3System Signs Supplies v. U S. Departnent of Justice, 903 F.2d
1011 (5th Gr. 1990) (Rule 4(j) dismssal reviewed for abuse of
di scretion); Matter of Hester, 899 F.2d 361 (5th G r. 1990) (deni al
of mandanus relief reviewed for abuse of discretion).

‘Geen v. Heckler, 742 F.2d 237 (5th Cr. 1984).

The petition for wit of mandanus was not filed as a separate
action, but was docketed with the Rul e 41(e) action and was carried
as a notion. The district court's order respecting the Rule 41(e)
action, though not specifically discussing mandanus, disposed of
t hat acconpanying petition. See Davis v. United States, 961 F.2d
53 (5th Gr. 1991).



