UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-5740
Summary Cal endar

KERRY YOUNG, JR.,
Pl ai ntiff-Appellant,
VERSUS
SGI. SAILOR, SAPD, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
91 CvV 702

July 16, 1993
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

Kerry Young, Jr., filed a 8 1983 conpl ai nt agai nst " Ser geant
Sailor", Detective Rigsby and Detective Kirby? of the San Antonio
Police Departnent. Young alleges that "Sailor", and other
unidentified San Antonio police officers, questioned him about a
robbery. Young asserts that he was stopped, handcuffed, and taken
to the police station against his will, phot ogr aphed,

fingerprinted, questioned for about two hours about a robbery that

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

2 Young subsequently di sm ssed Kirby.



happened while he was in jail on an unrel ated charge, then returned
to the sanme | ocation fromwhich he was taken

Det ective George Saidler answered that there was no " Sergeant
Sailor" in the San Antonio Police Departnent. Further, Saidler
asserted that he neither arrested nor detained Young on July 21,
1989. The district court sent a questionnaire to Young in an
attenpt to draw out nore facts about the incident. Young responded
positively to the question "is the 'Sgt. Sailor' to whomyou refer
i n your conplaint the sanme person as Detective George Sadler (sic)
of the San Antonio police?" In his responses to the questionnaire,
Young also asserted again that he had been photographed and
fingerprinted and that these docunents should be in the files of
the San Antoni o Police Departnent.

Sai dl er and R gsby noved for summary judgnent. The Def endants
conceded for purposes of sunmmary judgnent that Young had been
briefly detained on July 21, 1989; however, they denied any
i nvol venent. This notion was supported by the affidavit of Yol anda
O Bar, the services admnistrator of the San Antonio Police
Departnent and R gsby. O Bar swore that the payroll records for
t he departnent showed that CGeorge Saidler was not on duty on the
20th or the 21st of July. R gsby swore that Young was not formally
arrested and that he had no know edge, but could not deny that,
"Young m ght have been questioned by other officers.” In the
nmotion, the Defendants noted that "Plaintiff was not formally
arrested on the day in question, the Cty of San Antonio has no

records confirm ng the events of which Plaintiff conplains". Since



he was not arrested, no police reports or other docunents are found

by searching under the nane of plaintiff. This statenent is
supported by Rigsby's affidavit that "I know he was not formally
arrested."” Young submtted no affidavits, and did not specifically

address the basis of liability against Saidler and R gsby.

The magi strate judge, in a very thorough report, reconmended
that the notion be granted with respect to both Defendants in their
official capacities and with respect to R gsby in his individua
capacity but that the notion be denied with respect to the claim
against Saidler in his individual capacity. The district court
granted the notion in its entirety.

DI SCUSSI ON
This Court conducts a de novo review of a district court's

grant or denial of summary judgnent, Reese v. Anderson 926 F.2d

494, 498 (5th Gr. 1991), under the rubric of Fed. R Cv. P

56(c). L & B Hospital Ventures, Inc. v. Healthcare Int'l, Inc.

894 F.2d 150, 151 (5th Gir.), cert. denied, 498 U.S. 815 (1990).

On appeal, Young argues that the district court should not
have granted the Defendants' notion for sunmary judgnent because
there was a genuine issue for trial based on Saidler's and Ri gsby's
i nvol venent in his alleged arrest.

Young's avernents and Saidler's offerings contradict each
other as to Saidler's involvenent. Young has presented enough to
create a genuine issue of fact as to whether Detective Saidler
carried out the allegedly illegal arrest. Therefore, the grant of

summary judgnent in favor of Saidler in his individual capacity



must be reversed and the case remanded for appropriate di sposition.

Wth respect to Detective Ri gsby, Young has failed to allege
any specific facts showing that the detective was personally
involved in the arrest. A defendant cannot be held |iable under 8§
1983 on theory of wvicarious liability, including respondeat

superi or. Baskin v. Parker, 602 F.2d 1205, 1207-08 (5th Cr.

1979). "Personal involvenent is an essential elenent of a civi

rights cause of action.” Thonpson v. Steele, 709 F.2d 381, 382

(5th Gr. ), cert. denied, 464 U S 897 (1983). On appeal, young
specifically noted that he did not conplain that Detective Rigshy
questioned himat all, he sinply conpl ained that "Detective Ri gshy
was at the scene of the unlawfully (sic) arrest on July 21, 1989."
This is not sufficient to rebut Rigsby's affidavit that he had no
i nvol venent in any questioning of Young that may have taken pl ace.

Young al so brought suit against both Saidler and Rigsby in
their official capacities. As both of these Defendants are police
officers for San Antonio, Texas, these clainms are no nore than

clains against the city. See Kentucky v. Gaham 473 U S. 159,

165-66 (1985).
AFFI RMVED in part and REVERSED and REMANDED in part.



